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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

SOCRATES QUICKSILVER MINES (a Corporation),

Complaiant,

vs.

CARR REALTY COMPANY (a Corporation), FRANK
A. HUNTINGTON, WILLIAM H. JORDAN,

THOMAS W. NOWLIN, JOHN H. MILLER,

WILLIAM H. TROOP, WILLAM H. HUM-

PHREY, as Trustee for Otto Walther, CHARLES
BELL, WLLIAM S. BELL, OEORGE M. PIN-

NEY, N. P. CHIPMAN, A. A. HOSMER,

CHARLES D. GILMORE, J. F. STOCK, and

JOHN A. ROBINSON, of, in and to Three-fourths

Undivided Part of the SOCRATES QUICKSIL-

VER MINE OR MINING CLAIM Situate in the

County of Sonoma, State of California, WILL-

IAM S. BELL, CHARLES S. BELL, MARTHA
A. PARKER, as Administratrix of the Estate of

George M. Parker, Deceased, KATE SCOTT, as

Administratrix of the Estate of William T. Lane,

Deceased, KATE SCOTT, as Administratrix of

the Estate of Catherine S. Lane, Deceased,

GEORGE M. PINNEY, as Administrator of the

Estate of Jessey B. Epperson, Deceased, A. B.

CALDWELL, as Administrator of the Estate of

William Hale, Deceased,

Respondents.
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Bill of Complaint.

To the Honorable, the JiidiGres of the Circuit Court of

the United States, Ninth Circuit, Nortliern District

of California, Sitting in Equity:

Socrates Quicksilver Mines, a corporation, brinc^s this,

its bill, against Carr "Realty Company, a corporation,

Frank A. Huntin![!:ton, William H. Jordan, Thomas W.

Xowlin. John H. Miller, William H. Troop, William H.

Humphrey, as trustee for Otto Walther, Charles Bell,

William S. Bell, Ceorae ^F. Pinney, N. P. Chipman. A.

A. Hosmer, Charles D. Gilmore, J. F. Stock and John A.

Robinson, of, in and to three-fourths undivided part of

the Socrates Quicksilver Mine or minins^ claim situate

in the county of Sonoma, State of California, William S.

Bell, Charles Bell, Martha A. Parker, as administratrix

of the estate of George M. Parker, deceased, Kate Scott,

as administratrix of the estate of William T. Lane, de-

ceased, Kate Scott, as administratrix of the estate of

Catherine S. Lane, deceased, George M. Pinney, as ad-

ministrator of the estate of Jessey R. Epperson, de-

ceased, A. B. Caldwell, as administrator of the estate

of William Hale, deceased, and tliereupon your orator

complains and says:

I.

That the complainant. Socrates Quicksilver Mines, is,

ri the time of the commencement of this suit, and prior

thereto was, a corporation organized and existing under

i

and by virtue of the laws of the State of Nevada and'

having its principal place of business at the town of

Reno, in the countv of Washoe, in said State, and said
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corporation now is, and at all the times hereinbefore

mentioned was, a citizen of the State of Nevada, and a

resident of that State. '

11.

Your orator further shows unto your Honors that the

respondent Carr Realty Company now is, and since, to

wit, the 1st day of May, 1900, has been, a corporation

ui';:.iT:i7.(^cl cL»d existing ^I'lder and by viitue of the laws

of the State of California, and having its office and prin-

cipal place of business at the city and county of San

Francisco, in said State, and at the time of the com-

mencement of this suit and now is a citizen and resi-

dent of the said State and the Northern District of

California.
[

III.

That the respondents, Frank A. Huntington, William

11. Jordan, Thomas W. Nowlin, John H. Miller, William

H. Troop, William H. Humphrey, as trustee for Otto

Walther, Charles Bell, William S. Bell, George M. Fin-

ney, N. P. Chipman, A. A. Hosmer, Charles D. Gilmore,

J. F. Stock, and Jobn A. Robinson, of, in and to three-

fourths undivided part of the Socrates Quicksilver Mine

or mining claim situate in the county of Sonoma, State

of California, William A. Bell, Charles Bell, Martha A.

Parker, as administratrix of the estate of George M.

Parker, deceased, Kate Scott, as administratrix of the

estate of William T. Lane, deceased, Kate Scott, as ad-

ministratrix of the estate of Catherine S. Lane, de-

ceased, George M. Finney, as administrator of the es-

tate of Jessey B. Epperson, deceased, and each of them
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is, at the time of the commeDcement of this suit, and

prior thereto, were citizens of the State of California,

and residents witliin said State and the Northern Dis-

trict of California.

IV.

Your orator further shows unto your Honors that on

or about the 21st day of September, 1867, William S.

Bell, Charles Bell, F. X. Banks, John W. Rock, John D.

Elwander, J. M. Epperson, Bedford Manning, W. W.

Davis (sometimes called Henry H. Davis), P. K. Epper-

son, William T. Lane, James H. Lane, Katherine Lane,

Alice Lane and J. B. Epperson, who were then each citi-

zens of the L^nited States, entered upon and discovered

that certain mining ground, mine and mining claim,

since then known and designated as the "Socrates Quick-

sils'er Mine,'' situated in Cinnabar Mining District,

County of Sonoma, State of California, after discovering

therein a lode or vein of mineral-bearing ore in pla<*e,

bearing cinnabar, and located the same by the erection

and building of stakes and monuments at each of the

corners of said raining claim, and similar stakes or

monuments at or near the center of each end line there-

of, and by placing in one of said stakes and monuments

a written notice of location of said mine or mining

claim, and designating the same as the location monu-

ment, all of said monuments being built and erected in

conspicuous places, and so placed upon the ground that

the boundaries of said mining claim were definitely

marked upon the ground, and that the boundaries of the

same could be readilv traced. That thereafter said lo-



vs. Carr Realty Company. 5

catois caused a record oi tsaid notice of location to be

jnaae vviiii tne iniiiiiig recorder of said district on the

latii day oi October, lbb<, ana thereafter ana on tne

^tfccn day of October, 18i>T, tiie said locators caused said

notice oi location to be also recorded in the ofdce of the

county recoraer of said county of ;Sonoma, in Liber "A"'

of i^romiscuous Kecords, at page 181, of the records of

said county. That a true copy of said notice of location,

recorded as aforesaid, is hereby attacher, marked Ex-

hibit ''A,'' and made a part hereof.

V.

That at the time of such location, said land and prem-

ises were mineral lands of the public domain, and en-

tirely vacant and unoccupied, and were not owned or

held or claimed by any person or i)ersons as mining-

ground, or otherwise, and while the same were so va-

cant, unoccupied and unclaimed, to wit, on the 21st day

of September, 1867, said William S. Bell and his said as-

sociates, said coiocators, took possession of the same,

and occupied ihe same as a mining claim, and they con-

tinuouly held, occupied and improved the same, in ac-

cordance with the rules and regulations and customs of

miners in the district embracing the same, and with the

laws of the United States and of the State of California

providing the mode of acquiring and holding the pos-

sessory title to jnining claims, and expended in actual

labor and improvements thereon more than one thou-

sand dollars, and held an exclusive possession of the

same, and the whole thereof, which was uncontroverted



6 Socrates QuickHlver Mines

and unopposed, and the said Bell and his said asso-

ciates, said eolocators were, by virtue of the provisions of

the act of Congress entitled "An act granting the right

of way to ditch and canal owners over the public lands

and for other purposes," approved July 26, 1866, and the

acts amendatory thereof and supplementary thereto, en-

titled to hold, occupy and possess the same as against

all persons whomsoever, and also at any time to apply

for and obtain a patent for said premises, and the whole

thereof, from the Uniteil States, in the manner pre-

scribed in said act.

YI.

That said William S. Bell and his said associates, said

coJocators, continued to hold, occupy and improve said

premises in the manner above stated, until on the 2d day

of February, 1869, at which time said William S. Bell

and his said associates, said eolocators, were entitled to

apply for and receive a patent for said premises, and the

whole thereof, from the government of the United

States, except said colocator, said James M. Epperson,

who had theretofore and on the 15th day of January,

1869, transferred and conveyed his undivided two hun-

dred (200j feet in said mining claim to one W^illiam

Troop.

YII.

Your orator further -^hows unto your Honors that on

the day last aforesaid, to wit, on the 2d day of February,

1869, said William S. Bell, Charles Bell, John W. Rock,

John D. Elwanger and James M. Epperson and each of

them, well knew and liad full knowledge and notice of
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the estate and claim of title by said original locators,

said F. X. Banks, George M. Parker, Bedford Manning,

W. W. Davis (sometimes called Henry H. Davis), P. K.

Epperson, William T. Lane, James H. Lane, Katherine

Lane, Alice Lane and J. B. Epperson, of, in and to said

Socrates Quicksilver Mine or mining claim, and that on

said day said persons lastly hereinbefore named were,

by virtue of said location, each entitled unto an undi-

vided two hundred (200) feet, or one-fifth (1-5) part of

said mining ground, claim and premises, aggregating

two thousand (2,000) undivided feet, or an undivided

tvv o-thirds (2-3) part of said Socrates Quicksilver Mine.

Yet, nevertheless, the said William S. Bell, Charles Bell,

John \V. iiock, John D. Elwanger and J. M. Epperson

did connive, collude and conspire with certain persons,

to wit, 11. Id. Garratt, Joseph C. Coleman, J. N. Barney,

Philip Douglass, \Mlliam D. Grove, G. W. Greeley, Sam-

uel S. Boone, B. W. Lyons, Charles Myrtetus, Christo-

plier Myrtetus, Thomas H. Washington, Otto Walther,

and Joim A. Ivobinson (an attorney at law^), to procure

and obtain a patent from the government of the United

States for said Socrates Quicksilver Mine, and the

whole thereof, wherein and w^hereby said William S.

Beli, Ciiarles Bell, Charles Mrytetus, Thomas H. Wash-

ington, J. M. Epperson, John D. Rock, R. M. Garratt,

Joseph C. Coleman, Philip Douglas, William D. Crowe,

G. W. Greeley, Sam^iel S. Boone, Christopher Myrtetus,

and B. W. Lyons, should be named and appear as the

grantees in such patent, and therein and thereby appear

to be the lo^al owners of said premises, and the whole
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thereof, notwithstanding the fact tha4: said Charles

Myrtetus, Thomas H. Washington, R. M. Garratt, Jos-

eph C. Coleman, Philip Douglass, William D. Crowe, G.

W. Greeley, Samuel S. Boone, Christopher Myrtetus, B.

W. Lyons and J. M. Epperson had no valid right, title,

claim or interest in said premises, or any part thereof,

and that said William JS. Bell, William Troop, Charles

Bell, F. X. Banks, G. M. Parker, John W. Rock, John D.

Elwanger, Bedford Manning, AV. \V. Davis (sometimes

called Henry H. Davis), P. K. Epperson, William T.

Lane, James IJ. Lane, Katherine Lane, Alice Lane and

J. B. Epperson were then and there the legal owners of

said Socrates Quicksilver Mine, and the whole thereof,

as then, and prior thereto, well known to said William

S. Bell and his said confederates.

Yin.

Your orator further shows unto your Honors that

now, so it is, that, in pursuance of such purpose, the

above-named William S. Bell, Charles Bell, J. M. Epper-

son, John W. Rock, John D. Elwanger, Otto Walther

and John A. Robinson, intending and contriving to

cheat and defraud said original locators, said F. X.

Banks, G. M. Parker, Bedford Manning, W. W. Davia

(sometimes called Henry H. Davis), P. K. Epperson,

William T. Lane, James H. Lane, Katherine Lane, Alice

Lane and J. B. Epperson, of their, and each of their,

said respective location interests in said Socrates Quick-

silver Mine, aggregating an undivided two thousand

feet of said premises, and intending to contrive wrong-

fully and fraudulently to acquire title thereto from the
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United States, and to prevent the issuance of the patent

therefor to said co-owners, to wit, said ten persons

lastly hereinbefore named, did, on or about the 8d da^^

of February, 1869, apply to the United States local

land office at the city and county of San Francisco, that

being the land district where the said mining ground,

claim and premises, to wit, said Socrates Quicksilver

Mine, is and was situate, to obtain a patent for the said

S(H-rates Quicksilver Mine; then and there falsely and

fraudulently claiming and pretending to said officers

that said William S. Bell, Charles Bell, J. M. Epperson,

John W. Tiock, John D. Elwanger, Charles Myrtetus,

Thomas H. VV^ashington, K. M. Garratt, Joseph C. Cole-

man, Philip Douglass, William D. Crowe, G. W. Greeley,

Samuel S. Boone, Christopher Myrtetus and B. W.

Lyons, were then and there the owners of the possessory

title to the said mine, and the whole thereof, and, as

-uch co-owners, entitled to make application for and ob-

taiji a patent from the United States for said Socrates

Quicksilver :\Iine, and the whole thereof. That said

William S. Bell, Charles Bell, J. M. Epperson, John W.
Kock, John D. Elwanger, Otto Walther and John A.

Robinson, did, in pursuance of their said wrongful and

fraudulent purpose, file, in the said United States local

land office at the said citv and countv of San Francisco,

certain sham and pretended proofs in said application

for patent, wherein and whereby they caused it to ap-

pear to the register and receiver of the said local land

office, and the officers of the land department of the

United States, that said William S. Bell, Charles Bell,
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J. M. Epperson, John D. Elwanger, John W. Rock,

Charles Myrtetus, Thomas H. Washington, K-. M. Gar-

ratt, Joseph C. Coleman, Philip Douglass, William D.

Crowe, C W. Greeley, Samuel S. Boone, Christopher

Myrtetus and B. W. Lyons, Avere then and there the true

and legal owners of the possessory title to said mining

claim, and the whole thereof. That said proofs so filed

were false and untrue, and concealed the true state of

tlie title of said premises, and the true state of the title

of said premises w^as not presented to the authorities in

charge of the issuance of the said patent, and said pre-

tended proofs were so made and filed for the purpose

of imposing upon and deceiving the said register and

receiver and the officers of the land department of the

United States and the said officers of the local land

office at said city and county of San Francisco, and the

officers of the United States Land Department were

therefore and thereby imposed upon and deceived, and

a fraud was thereby committed on the Government of

the United States, and upon said F. X. Banks, G. M.

Parker, Bedford Manning, W. W. Davis (sometimes

called Henry H. Davis), P. K. Ei)person, William T.

Lane, James H. Lane, Katherine Lane, Alice Lane and

J. B. Epperson, colocators as aforesaid; for, if the true

state of the title to said Socrates Quicksilver Mine had

been shown in said patent proceedings, said ten pei-sons

lastly iiereinbefore named would, with William S. Bell,

CharJes Bell, John W. Bock, John D. Elwanger and Will-

iam Troop, have been the grantees in and by the patent,

instead and in the place of said Thomas H. Washington,
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Charles Myrtetus, R. M. Garratt, Joseph 0. Coleman,

Philip Douglass, William D. Crowe, G. W. Greeley, Sam-

uel S. Boone, Christopher Myrtetus and B. W. Lyon^,

IX.

Your orator further shows unto your Honors that

thereafter and because of the said wrongful and faudu-

lent acts of said William S. Bell and his said confeder-

ates, and on the 13th day of August, 1874, a patent for

said mine was issued by the government of the United

States to said William S. Bell, Charles Myrtetus,

Charles Bell, Thomas H. Washington, J. M. Epperson,

John W. Bock, John D. Elwanger, R. M. Garratt, Joseph

0. Coleman, Philip Douglass, William D. Crowe, G. W.

Greeley, Samuel S. Boone, Christopher Myrtetus and B.

W. Lyons. That said patent embraces and includes all

and singular the three thousand (3000) linear feet of

the Socrates lode described in said location notice and

taken up by said locators named in said notice (Exhibit

"A^'), and more particularly described in said patent as

follows, to wit:

Those certain lots, pieces or parcels of land situate,

lying and being in the county of Sonoma, State of Cali-

fornia, and bounded and described as follows, to wit:

Mineral Entry number twenty-six, in the United States

land office at San Francisco, in the State of CaliforniiJ,

in the series designated by the sun^e^^or-general as lot

number thirty-seven, embracing a portion of township 11

north, of range 8 west, and lot 47, embracing a portion

of township 10 north, of range 8 west, Mount Diablo

Meridian, in the Cinnabar Mining District, in the coun-



12 Socrates Quicksilver Mines

ties of Lake and Sonoma, and State of California, in the

district of lands subject to sale at San Francisoo, em-

bracing G(» acres and 70/100 of an acre of land, more or

less, and according to the returas on file in the general

land office, bounded, described and platted as follows,

with magnetic variation at 17^ east, to wit:

Beginning at a stake marked ^'Xo. O," thence north 57^

80' east 2 chains and 20 links to the center of toll road

from Calistoga to the Gevsers, 7 .chains and 57 links to

stake in Bock ^lonnd marked '^M. C. No. 2"
: thence north

32° 30' west 7 chains to center of toll road, 12 chains to

stake in stone mound marked 'Ol. C. Xo. 3''
; thence north

55^ west 5 chains to road, 20 chains to bottom of Ravine,

30 chains and 10 links to stake in stone mound "M. C
Xo. 1" on higli hill; thence south SI"" west 7 chains and

57 links to Juniper tree, 7 inches in diameter in ro,ck

mound marked ''B. & E. Xo. 5/' 15 chains and 11 links to

stake in st-one mound '^M. C Xo. 6" ; thence south 57^

11' east 30 chains and 13 links to stake in earth mound

marketl "M. (\ X'o. 7"; thence south 32^ 30' east 12

chains to stake in rock mound marked ^'M. C. Xo. 8"

;

thence north 57*^ 30' east; thence 7 chains and 57 links

to the place of beginning. Containing tiO and 70/100

acres of land, more or less, to wit : Lot number 37 .con-

taining 18 acres and 53/100 of an acre of land ; and lot

number 47, containing 18 acres and 17/100 of an acre of

land.

That portion of the lode being described as follows, to

wit : Beginning at a stake marked "Xo. 0,*' hereinbefore

described, thence north 32° 30' west 3 chains and 50
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links to stake marked "No. 1'^ on township line from

which the southeast corner of township 11 nortlj, of rani^e

8 west, Mount Diablo Meridian, bears east at the distari/'e

of 311 chains and 95 links and a pine tree 2 feet in

diameter marked "R. C. No. 5" bears south 75^ east at

the distance of 2 chains and 35 links, 12 chains to Pine

tree, 18 inches in diameter on center and summit of ledge,

blazed in direction of line; thence north 56"^ west 3

chains to mouth of saft, 17 chains to spring, 33 chains

and 15 links to Juniper tree hereinbefore described in

rOiCk mound marked "B. & E, No. 5," and embracing 3,000

linear feet of the said Socrates Quicksilver Mine.

That said two lots of mining ground form and consti-

tute but one parcel of mining ground and one properly

commonly known as and called the Bocrates Quicksilver

Mine.

That said persons as named in said patent as the pat-

entees of said Socrates Quicksilver Mine thereafter and

on tlie 14th day of October, 1874, caused said patent to

be recorded in tlie office of the County Kecorder of said

county of Sonoma, in Liber ''A'' of Patents, at page 753^

of the records of said county. That a true cop}' of said

patent is hereto attached, marked Exhibit "B/' and made

a part hereof.

X.

Your orator further shows unto your Honors that, in

pursuance of said fraudulent purpose, and to secure unto

themselves the benefit of such fraud and deceit hereinbe-

fore aforesaid, and between the dates lastly hereinbefore

aforesaid, to wit, on or about the 10th day of March, 18G9,

said William S. Bell, Charles Bell, J. M. Epperson,
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Thomas H. Washingtou and Charles Myrtetus, caused

and procured the said John W. Rock and John D. El-

wanger to join with said R. M. Garratt, Joseph C. Cole-

man, J. N. Barney, Philip Douglass, William D. Crowe,

G. W. Greeley, Samuel S. Boone (sometimes called Fran-

cis S. Boone), and B. W. Lyon, to, in form, convey to

them, said William S. Bell, Charles Bell, J. M. Epperson,

Thomas H. Washington and Charles Myrtetus, an un-

divided two hundred (200) feet each of said Socrates

Quicksilver Mine, or, in the aggregate, an undivided two

thousand (2,000) feet of said mine, although said parties

to the said pretended deed of conveyance, and each of

them, then well knew and had full notice and knowledge

that said pretended grantors, and each of them, except

said John W. Rock and John D. Elwanger, had no valid

right, title or interest whatsoever in said premises so pre-

tendedly conveyed, or to any part of the same.

XI.

Your orator further shows unto your Honors that at

said time, to wit, said 10th day of March, 1869, said orig-

inal locators, said John W. Rock and said John D. El-

wanger, alone of said pretended grantors had any valid

right or title to said Socrates Quicksilver Mine, and the

said deed of conveyance, except as to them, was given for

the sole purpose of cheating and defrauding the true own-

ers of said premises who were not named as the grantees

therein. That said .conveyance was acknowledged by

said grantors, and was recorded in the office of said

Count V Kecorder on the first dav of Julv, 1871, in Liber

34 of Deeds, at page 233 of the records of said county.
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XII.

Your orator further shows unto your Honors that, by

reason and because of such fraudulent acts, tricks, pra«*-

tices and devices, said William S. Bell, Charles Bell,

James M. Epperson, Charles Myrtetus, Thomas H. Wash-

ington, and Christopher Myrtetus, and each of them, b.e-

came the involuntai*;s' trustees of said F. X. Banks, (i.

M. Parker, Bedford Manning W. W. Davis (sometimes

called Henry H. Davis), P. K. Epperson William T. Lane,

James H. Lane, Katherine Lane, Alice Lane, and J. B.

Epperson, and their, and each of their grantees and s-k -

cessors in interest.

1

XIII.

Your orator further shows unto your Honors tlial

thereafter, and subsequent to the consummation of said

fraudulent purpose, and after the issuance of said patent

and the making of said deed of conveyance to said Will-

iam S. Bell and his said confederates therein named, the

said William S. Bell Charles Bell, James M. Epperson.

Charles Myrtetus, Thomas H. Washington and Christo-

pher Myrtetus, claimed and pretended to be the owners

of said So.crates Quicksilver Mine, and the whole there-

of, and they, and each of them, did thereafter barter, ba'*-

gain, sell and in form convey said property, or parts

thereof, to sundry and divers persons, until on or about

the 2Tth day of August, 1874, the said William S. Bell,

Charles Bell, James M. Epperson, Charles Myrtetu^-.

Thomas H. Washington, and Cristopher Myrtetus, and

their pretended grantees, ignoring the title of their said

cestuis que trust, claimed and pretended that the title
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to said mining claim was held and owned as follows, viz

:

By said William S. Bell an undivided 390 feet

By said Charles Myrtetus an undivided 240 feet

Bv said Charles Bell an undivided 640 feet

By said Thomas H. Washington . .an undivided 40 fe('t

By >said J. M. Epperson an undivided 440 feet

By said William Troop an undivided 200 feet

By said John A. Robinson an undivided 150 feet

By said X. P. Chipman, A. A. Hosmer, C. D.

Gilmore and J. F. Stock, partners doing busi-

ness under the firm name and style of Chip-

man, Hosmer & Co an undivided 50 feet

By said George M. Pinney an undivided 50 feet

By said Otto Walther an undivided 800 feet

Making in the aggregate an undivided 3,000 feet.

XTV.

Your orator further shows unto vour Honors that

thereafter, and, to wit, on the 27th day of August, 1874,

said William S. Bell, Charles Bell, Otto Walther, Charles

Myrtetus, together with said John A. Robinson and said

X. P. Chipman, A. A. Hosmer, C. D. Gilmore and J. F.

Stock did, in form, convey, or sought to convey, to one

William B. Carr, an undivided one-fourth (i) part of

said Socrates Quicksilver ^line. That said conveyance

did not state what proportion of f?aid undivided one-

fourth (}) part of said mining claim was contributed,

or sought to be contributed, by each of said persons to

said Carr in and by said conveyance. Your orator there-

fore alleges that each of said persons should be deemed

and taken, by reason of said conveyance, to have contrib-
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uted to said Carr in proportion to the amount each of

said persons held, or pretended to hold, with each of his

said cograntors, or pretended gran tors, at the time of

making said conveyance. That at said time, said persons

claimed and pretended to be the owners of an undivided

two thousand, two hundred and seventy (2,270) feet, or

an undivided two thousand, two hundred and seventy

three-thousandths (2,270/3,000) part of said premises.

That in truth and in fact, the title of said grantors in

said premises was held by them respectively, at said time,

as follows, and not otherwise, viz

:

Said William S. Bell held individu-

ally an undivided 30 feet

and as trustee aforesaid an un-

divided 360 feet

Said Charles Bell held individually

an undivided 280 feet,

and as trustee aforesaid an

undivided 360 feet

Said Otto Walther held individu-

ally an undivided 80 feet

and as trustee aforesaid an

undivided 720 feet

Said Charles Myrtetus held as trus-

tee aforesaid an undivided 240 feet

Said John A. Robinson held an un-

divided 150 feet

And said N. P. Chipman and his

said associates an undivided .... 50 feet

Or a total of 590 feet, 1680 feet,

or 2,270 feet in said mine.
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That said Joiiu A. Kobinson was the grantee of said

William S. Bell, and thf? .«aid N. P. Ohipman and his

said associates were, by mesne conveyance, also the

grantees of said Bell, and were unaffected by said trust.

That, therefore, said persons are to be deemed as having

contributed to the said Carr by the said conveyance the

following amounts, viz

:

Said William S. Bell .contributed *

out of his said individual hold-

ings an undivided 9 207/227 feet

and out of his said holdings as

such trustee an undivided 118 214/227 feet

Said Charles Bell contributed out

of his said individual holdings an

undivided 92 116/227 feet,

and out of his said holdings as

'sueli trustee an undivided 118 211/227 feet

Said Otto Walther contributed out

of his said individual holdings an

undivided 26 98/227 feet,

and out of his said holdings as

trustee an undivided 237 201/227 feet

Said Charles Myrtetus contributed

out of his said holdings as such

trustee an undivided 70 67/227 feet

Said John A. "Robinson contributed

au undivided 49 127/227 feet,

Said N. P. Chipman and his said

associates contributed an undi-

vided 16 118/227 feet,

I

i
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That said conveyance was then and there delivered to

the said Carr, who then and there received and accepted

the same with full notice and knowledge of the true state

of the title to said Socrates Quicksilver Mine, and thereby

the said Carr became and was the involuntary trustee of

said cestuis que trust, and their, and each of their, grantees

and successors in interest, in and to an undivided five

hundred and fifty-five and fifteen two hundred and tvrenty-

sevenths (555 15/227) feet of said mine with said Wil-

liam S. Bell, Charles' Bell and Charles Myrtetus, to tlie

extent hereinbefore stated. That said deed was acknowl-

edged by said persons, and was recorded in the office of

said County Recorder on the 10th day of September, 1874,

in Liber 47 of Deeds, at page 480, of the records of said

county.

XV.

Your orator further shows unto your Honor that after

the making of said conveyance to said Carr, it was

claimed and pretended by all the parties to the said in-

strument that tlie title to said Socrates Quicksilver Mine

was vested in them, collectively to an undivided two

thousand two hundred and seventy (2,270) feet, and in

Thomas H. Washington an undivided forty (40) feet,

in J. M. Epperson an undivided four hundred and forty

(440) feet, in William H. Troop an undivided two hun-

dred (200) feet, and in George M. Pinney an undivided

fifty (50) feet, making a total of three thousand (3,000)

feet in said mine.

That, in truth and in fact, the holdings of said persons

in and to said Socrates Quicksilver Mine were then as

follows, viz

:
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Said William S. Bell held individ-

iially an undivided 20 20/227 feet

and as trustee aforesaid an un-

divided 241 13/227 feet

Said Charles Bell held individually

an undivided 187 111/227 feet

and as trustee aforesaid an un-

divided . 241 13/227 feel

Said Otto Walther held individ-

ually an undivided 53 129/227 feet

and as trustee aforesaid an un-

divided 482 26/227 feet

Said Charles Myrtetus held as trus-

tee aforesaid an undivided 160 160/227 feet

Said John A. Robinson held indi-

vidually an undivided 100 100/227 feet

Said' N. P. Chipnian and his said

ass^ociates held collectively an un-

divided 33 109/227 feet

Said William B. Carr held individ-

ually an undivided 194 212/227 feet

and as trustee aforesaid an un-

divided 555 15/227 feet

Said J. M. Epperson held as trustee

aforesaid an undivided 440 feet

Said W. H. Troop (as the orantee

of Wu]. Troop) lield individually 200 feet

Said Ceoro-e ]M. Pinney held indi-

vidnallv . , , 50 feet
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Said Thomas H. Washington held

as trustee aforesaid 40 feet

Making in the aggregate an undi-

vided 3,000 feet in

mine.

XVI.

Your orator further shoAvs unto jour Honor that there-

after and on the 3d day of October, 1874, said Thomas H.

Washington did, in form, convey an undivided, forty (40)

feet of said premises to said Otto Walther; that said deed

was acknowledged by said Thomas H. Washington, and

was recorded in the office of the said County Recorder on

the 14th day of October, 1874, in Liber 47 of Deeds, at

page 503, of the records of said county. That said Wal-

ther accepted and received said deed of conveyance with

full notice and knowdedge of the true state of the title

to said premises, and that said Washington then and there

held said forty (40) feet as the trustee of said cestuis que

trust, and not otherwise, and b}^ reason, of said conveyance

said Walther became the trustee of said forty (40) feet

for said cestuis que trust, and their, and each of their,

grantees and successors in interest, in place of said

Washington.

XVII.

Yiour orator further shows unto your Honors that

thereafter and on the 17th day of October, 1874, said

J. M. Epperson, did, in form, convey to said Charles Bell,

Otto Walther, William S. Bell, Charles Myrtetus and

J'ohn A. Riobinson, a pro rata interest of all his pre-

tended right, title and interest in and to said mine,

which each of said parties lastly hereinbefore aforesaid
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held toward each otker on the 29th day of August, 1874.

That at said time said J. M. Epperson claimed and pre-

tended to be the owner of an undivided four hundred

and forty (440) feet in said Socrates Quicksilver Mine.

That on said diay said Charles Bell, Otto Walther,

William S. Bell, Charles Myrtetus and John A. Robin-

son claimed and pretended to be respectively the own-

ers of undivided interests in said premises as follows,

to wit:
'

By said Charles Bell am undivided 428 124/227

By said Otto Walther an undivided 575 155/227

By said Charles Myrtetus an undivided 160 160/227

By said John A. Robinson. . . .an undivided 100 100/227

By said William S. Bell an undivided 261 33/227

Making- a total of an undivided 1526 118/227 feet,

or an undivided one thousand five hundred and twenty-

six and one hundred and eighteen two hundred and

twenty-sevenths three thousandths (1526 118/227/3000)

part of said mining claims.

That thereafter, and by reason of said conveyance,

there was, in form, conveyed to said persons lastly here-

inbefore aforesaid, the following undivided interests in

isaid Socrates Quicksilver Mine, to wit:

To said Charles Bell an undivided 123.53

To said Otto Walther an undivided 165.99

To said William S. Bell an undivided 75.02

To said Charles Myrtetus, an undivided 46.42

To said John A. Robinson an undivided 29.04

Making in the aggTegate an undivided 44000 feet of

said mine.
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That said conveyance was then and there delivered

to the said five persons lastly hereinbefore aforesaid,

who each then and there received and accepted the same

with full n^otice and knowledge of the true state of the

title of said Epperson to said four hundred and forty

(440) feet in said Socrates Quicksilver Mine, and that

the said Epperson in truth and in fact then and there

held said four hundred and forty (440) feet as the trustee

of said cestuis que trust, and not otherwise, and thereby

the «aiid Charles Bell, Otto Walther, William S. Bell,

Charles Myrtetus and John A. Robinson became and

were the trustees for said cestuis que trust, and their,

and each of their, grantees and succesors in interest, in

and to an undivided four hundred and forty (440) feet

in said mine as hereinbefore aforesaid, in place and

stead of said J. M. Epperson.

That said deed was acknowledged by said Epperson,

and was recorded in the ofdce of said county recorder

on the 22d day of October, 1874, in Liber 49 of Deeds,

page 33, of the records of said county.

XVIII.

Your orator further shows unto your Honors that

thereafter and on the 14th day of Xovem-ber, 1874, one

John W. Bell, pretending and claiming to be the con-

stable of Mendocin'o Township in this State, and acting

as such, pretendedly conveyed to said Otto Walther an

undi\aded six hundred (GOO) feet of said Socrates Quick-

silver Mine, then and there claiming the same to be

held and owned as follows, to wit:
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By W. H. Troop 200 feet

By Jacob Larew 200 feet

By W. W. Davis 100 feet

By H. Winchester 100 fe«t

And that the same, and the whole thereof, was subject

to sale by him as such constable because of the nonpay-

ment of an assessment of fifty cents a foot pretendedly

levied upon the interests, and each of the interests, of

said persons in said premises by the owners of the

Socrates Quicksilver Mining Company, and stated by

him* in said pretended deed of conveyance to '^constitute

a partnership for mining purposes in a mine situate in

the Cinnabar mining district in said county of Sonoma."

And further it was recited in said instrument that said

assessment was levied on the 27th day of January, 1872,

and sale of said interests, and each of them, was made

and had by him as such constable on the 4th day of

Novem-ber, 1874, to said Otto Walther, who was the pur-

chaser at said sale. That said deed was acknowled^red

by said constable, and was tliereafter recorded in the

office of said county recorder on the 11th day of Novem-

ber, 1874, in Liber 50 of Deeds, at page 14, of the rec-

ords of said county.

Your orator further shows unto your Honors that said

sale of said interests, and each and all of them, was
void and of no effect in the law, in this: that said Soc-

rates Quicksilver Mining Company was not then, nor

therebefore, nor at any time, a corporation, and that

there was no copartnership existing between the own-
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ers or pretended owners of said mining claim at or

prior to any date mentioned in said deed for the pur-

pose of working the said claim, or at all, and further,

because said pers'ons, to wit, said William H. Troop,

Jacob Larew, W. W. Davis and H. Winchester, nor none

of them^, had ever been notified by any person or party

that they, or any of them, would be deemed a copart-

ner for the purpose of working the said claim, nor were

said persons lastly herein'before aforesaid at that or at

any time copartners as between themselves, or with any

other person whomsoever, for the purpose of working

the said claim, or any part thereof. Yet, neverthe-

less, said Otto Waltlier, after the making of said deed

to him, pretended at all tim-es to be the owner of the

undivided interest of said William H. Troop in said

claim.

XIX.

Your orator further shows unto your Honors that

thereafter and on the 18th day of November, 1874, said

Charles Myrtetus, in form, conveyed to said Otto

Walther and to said Charles Bell a pretended interest

of an undivided three hundred and seventy-five (375)

feet, or an undivided three hundred and seventy-five

three thousandths (375/3000) part of said mining claim.

That said deed wais acknowledged by said Charles

Myrtetu®, and thereafter said deed was recorded in the

office of said County Recorder on the 1st day of Decem-

ber, 1874, in Liber 49 of Deeds, at page 50, of the rec-

ords of said county. That at the time of m.aking said

pretended deed, the said Myrtetus, as trustee aforesaid,
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held an undivided two hundred and seven and two

thousand eight hundred and thirty-four twenty-two

thousand and seven-hundredths (207 2834/22,700) feet

ini said Socrates Quicksilver Mine, and n'o more, and

not otherwise. That said conveyance was then and

there delivered to the said Otto Walther and said

Charles Bell, who then and there received and accepted

the same with full notice and knowledge of the true

state of the title of said Charles Myrtetus in said

Socrates Quicksilver Mine, and thereby the said Otto

Walther and said Charles Bell, and each of them, be-

came and were the trustees of said cestuis que trust,

and their, and each of their, grantees and successors

in interest, in place of said Charles Myrtetus, in and to

an undivided two hundred and seven and two thousand

eight hundred and thirty-four twenty-two thousand

seven-hundredths (207 2834/22,700) feet of said mine, in

conjunction with said other truste^es as hereinbefoie

aforesaid.

XX.

Your orator further shows unto your Honors that

thereafter, that is to say, from the said 18th day of

November, 1874, to the 2d day of June, 1875, the siiid

William B. Carr, Charles Bell, Otto Walther, William

S. Bell, John A. Eobinson, George M. Pinney, aud N.

P. Chipman and his said associates, claimed and pre-

tended that the title to said Socrates Quicksilver :\I'ne

stood as follows, to wit:
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William B. Oarr . . . an undivided 750 feet

Otto Walther an undivided Ml 15273/22700 feet

Charles Bell ..an undivided 552 1731/22700 feet

W. Troop an undivided feet

William S. Bell.... an undivided 336 3754/22700 feet

John A. Robinson ..an undivided 129 101908/22700 feet

N. P. Ohipman and

his said asso-

ciates an undivided 33 109/227 feet

Charles Myrtetus ..an undivided 207 2834/22700 feet

George M. Pinney ..an undivided 50 feet

Making in the aggregajte 3,000 feet in said Soc

rates Quicksilver Mine.

XXI.

Your orator further shows unto your Honors that on

«aid 2d day of June, 1875, said Otto Walther, Charles

Bell, Williams S. Bell, John A. Robinson, N. P. Chipman

and his said associates, and George M. Pinney, did, in

form, convey or sought to convey, to said William B.

Carr, all the undivided three-fourths (f) part of said

Socrates Quicksilver Mine, for the consideration therein

expressed of one hundred and ten thousand (|110,000.00)

dollars. That said conveyance was then and there de-

livered to the 'said Carr, who tlien and there received

and accepted the same with full notice and knowledge

of the true state of the title to said Socrates Quicksilver

Mine, and particularly of the title of said grantors, and

each of them, therein, and thereby the said William B.
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Oarr became and was the trustee of said cestuis que

trust, to wit, said F. X. Banks, G. M. Parker, Bedford

.Manning, W. \V. Davis (soKietimes called Henry H.

Davis) P. K. Epperson, William T. Lane, Jam^s H. Lane,

Katiierine Lane, Alice Lane and J. B. Epperson, and

each of them, and their, and each of their, grantees and

successors in interest, for their, and each of their, re-

spective interests in said Socrates Quicksilver Mine, to

wit, an undivided interest of two hundred (200) feet

each, aggregating an undivided two thousand (2,000)

feet, or two-thirds (2/3), part of said premises acquired

by them, and each of them as aforesaid, on the 21st day

of September, 1867, as a locator of said mining ground,

claim and premises. That said deed was acknowledged

by said grantors and each of them, and was recorded in

the office of said County Recorder on the 29th day of

June, 1875, in Liber 50 of Deeds, at page 183, of the rec-

ords of said county.

XXII.

Your orator further shows unto your Honors that

upon the deliveiy of said deed to said Carr, and upon

liis acceptance of the same, the said Oarr did contempo-

raneously execute a certain declaration of trust, bear-

ing date the 3d day of June, 1875. Tiiat said declara-

tion of trust so made by said Oarr was in the words and
figures following, to wit:

"Whereas Otto Walther, Charles Bell, William S.

Bell, George M. Pinney, John A. Robinson, N. P. Chip-
man A. A. Hosmer, Charles D. Gilmore and John F.
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Sto€k, have this da.y conveyed by deed reciting the

consideration of one hundred and ten thousand dollars,

unto William B. Carr, three-fourths (f) in common and

undivided of the ^Socrates Quicksilver Mine' in Sonoma

county, State of California, containing 66 70-100 acres,

according to the approved sur^^ey thereof, and the

United States Patent issued therefor, to which refer-

ence is hereby made for a more particular description.

Such three-fourths (|) being all the property, estate and

claim of said gTantors of, in and to the said mine and

property, the said William- B. Carr being the owner in

common in his own right of the other one-fourth H)

thereof undivided; and the said convevance has been

made to said Carr to eiiable him to negotiate and con-

clude a sale of the entire property in his own nam-e.

"Now this inidenture witnessetli : Tliat in considera-

tion of the aforesaid conveyance, and the consideration

therein acknowledged, the said William B. Carr hereby

covenants and agrees to and with the several persons

above named (his gTantors as aforesaid) that he will,

on or before the 10th day of January, A. D. 1875, pay

over and deliver to each of the aforesaid persons, to

wit: to Otto Walther his pro rata portion of thiiij^-five

thousand dollars (|35,000.00) gidd coin, being the sum of

111,583.33; to Charles Bell his like pro rata portion of

said principal sum, being $11,666.66; to W. S. Bell his

like pro rata portion of said principal sum., being

15,055.55; to John A. Robinson his like pro rata portion

of said principal sum, being $2,333.33; to George M.

Pinney his like pro rata portion of said principal sum,



30 Socrates Quicksilver Mines

being $777.77; and to &aid Chipman Hosmer, Gilmore

and Stock, who constitute the partnership firm of 'Chip-

man, Hosmer & Co.,' their like pro rata portion of said

principal sum, beino^ ?583.33; and will at the same time

make over and deliver to tlie said parties respectively

their pro rata portion of three-fourths (f) of Profit Bonds

amounting in all to pO,0(>0, say P7,500. And three-

fourths (J) of preferred or paid up stock amounting in

all to $100,000, say $75,000, that is to say, to the said

Otto Walter 937 f3000, Charles Bell 750-3000, W. S.

Bell 325-3000, John A. Robinson 150-3000, George M.

Pinney 50-3000, and to said Chipman, Hosmer, Gilmore

and Stock 37^-3000, being according to their several

interests conveyed by said deed of conveyance. The

said Profit Bonds and stock are to be the issues of the

cor[>oration that shall be formed to own and work said

mdne, in pursuance of any sale thereof that said Carr

shall within the said time negotiate and conclude; and

the payment of the aforesaid proportionate amounts

in gold coin and delivery of the aforesaid pix) rata

amount in bonds and stock as aforesaid, if paid and de-

livered by said Carr, to the parties respectively above

named shall be in full payment and satisfaction of all

and singular their interests and property in said mine,

so as aforesaid conveyed by their said deed and of the

consideration therein recited.

"Provided, that in case said Carr shall fail to

negotiate and conclude a sale of said mining property,

so as to be able to comply with his aforesaid covenant,

then and in that ease he covenants that he will, on the
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said lOtli day of January, 1876, reconvey to the aforesaid

parties their undivided three-fourths interest therein in

common so as aforesaid conveyed to him, free and dis-

charo^ed of all encum*brances thereon created, or suffered

by the aforesaid parties in full satisfaction of these

presents, and of the consideration recited in their said

deed of conveyance, and until performance hereof by

said Carr the said parties shall retain the possession of

and may work the said mine, taking to their own use all

the rents, issues and profits thereof, first paying and

satisfvin2: all charo^es and indebtedness that mav be

created or incurred in holding and working the same,

and in no event is said Carr to be in anv manner char2:ed

with any indebtedness or outlay whatsoever in that

behalf.

^'In witness whereof I have hereunto set my hand and

seal at the City and County of San Francisco, the 3d

day of June, A. D. 1875.

"In presence of

WILLIAM B. CARR.. [Seal]

"It is now agreed with W. B. Carr for value received

that the 10th day of January, 1S7G, named in the fore-

going agreement, be and the same is consented to be

extended until the 10th day of March, A. D. 1876.

"Witness our hands and seals the 10th day of August,
A. D. 1875.

"O. WALTHER, [Seal]

"CHAS. BELL, [Seal]

"WM. S. BELL, [Seal]

"GEO. M. PINXEY, [Seal]
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JOHN A. ROBINSON, [Seal]

"N. P. OHIPMAN,

''By J. A. KOBINSON,

^^His Atty. in Fact, [Seal]

^'A. A. HOSMER,

''By J. A. ROBINSON,

*'His Attj. in Fact, [Seal]

*'J. F. STOCK,

"By J. A. ROBINSON,

"His Atty. in Fact, [Seal]

CHARLES G. GILMORE,

"By J. A. ROBINSON,

"His Atty. in Fact. [Seal]"

As by the said declaration of trust, to which your ora-

tor craves leave to refer, when produced will appear.

XXIII.

Your orator further shows unto vour Honors that

said deed of conveyance, bearing- date the 2d day of

June, 1875, although absolute in form, was nevertheless

a deed of trust, and was executed merely to enable said

Oarr to negotiate and conclude a sale of said premises

in liis own name, within the time in said declaration of

trust named, and that, in the event sale of the same was

made by said Garr, he undertook and agreed with tlie

makers of said deed of conveyance to pay to them, for

their real or pretended rights to said premises, the con-

sideration and considerations named in said declara-

tion of trust, in the time and manner as expressed in

said declaration of trust, and not otherwise.
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XXIV.

Your orator further shows unto your Honors that

said Carr failed to sell or otherwise dispose of said prem-

ises, or any part of the same, under and by virtue of said

deed of trust, or at all, and said Carr did not sell said

mine, nor any part of the same, so as hereinbefore set

forth conveyed, or sought to be conveyed, to and held

by him in trust as aforesaid. That said Carr never

made any of the payments, or gave anything of value

whatsoever, to said persons making said deed, or to any

of them, as in and by said declaration of trust provided,

nor at all. That said Carr never made any reconvey-

ance of the said property, to wit, all the undivided three-

fourths (f) part of said Socrates Quicksilver Mine, to

said persons, grantors as aforesaid, except that on the

19th day of May, 1882, said Carr did, in form, reconvey

to said Otto Walther an undivided nine hundred and

thirty-seven and one-hailf (937^) feet of said mine, and

to said John A. Robinson an undivided one hundred and

fifty (150) feet of the same, as provided in and by said

declaration of trust.

XXV.

Your orator further shows unto your Honors that

said Carr acknowledged the said deed to said Walther,

and said deed was recorded in the office of said county

recorder on the 3d day of December, 1900, in Liber 192

of Deeds, at page 137, of the records of said county.

That said Carr acknowledged his said deed to said Rob-

inison, an said deed w^as recorded in the office of said
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county recorder on the 27tli day of May, 1882^ in Liber

90 of Deeds, at page 590, of tlie records of said county.

XXVI .

Your orator further shows unto your Honors that

within one year, or thereabouts, after tlie said 2d day of

June, 1875, all mining and other work in, upon or about

said Socrates Quicksilver Mine was wholly suspended,

and the same was not resumed thereon or thereabouts

until on or about the day of January, 1900, at which

time last aforesaid work was resumed on said property

by said respondent, Frank A. Huntington, who then

and there claimed and pretended to be the owner of said

premises, and the whole thereof. That said claim of

title to said premises was wholly false, fraudulent,

fabricated and void, as will hereinafter be more partic-

ularly shown. That said work has been carried on by

said Huntington and certain of his confederates and

agents on said premises at more or less infrequent inter-

vals sinc(^ the time last aforesaid, without pecuniary

profit to them, or to any of them. Tliat your orator is

informed and believes, and tlierefore avers, that the

mining work nnd operations of said respondent Hunt-

ington and his confederates and agents in and upon said

premises have been conducted and maintained by him

and them at a pecuniiiry loss, and have caused a waste

of the substcince of the said estate of the true owners of

said premises, and particularly to your orator, and its

grantors and predecessors in interest, of and in said

mining claim, to wit, the said Socrates Quicksilver Mme,
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XXVII.

Your orator further shows unto your Honors that it

is informed and belieyes, and therefore avers, that at

the time said respondent Huntington commenced to

work said premises as aforesaid, and ever since thence

hitherto, he claimed and pretended, and still does claim

and pretend, to have title to said premises adverse to

and in hostility to all persons whomsoever, including

the said William B. Carr, because of the following al-

leged facts, and not otherwise, to wit:

That on, to wit, the 16th day of May, 1891, the tax col-

lector of the county of Sonoma, State of California, had,

by deed, conveyed to one F. G. Nkgle, an undivided

twenty (20) acres of the premises hereinbefore described,

because of the nonpayment by its owners of taxes upon

an undivided twenty (20) acres of said premises, levied

and assessed against the said "Socrates Quicksilver

Mine/' for State and county purposes, for the fiscal year

1879-80, and that sale of said twenty (20) acres of said

premises was held and had, because of such delinquency

and nonpayment, on the 28th day of February, 1880, to

pay such taxes, charges and costs; at which sale said

Nagle was the bidder who was willing to take the least

quantity or the smallest portion of the said land, and

pay the taxes, costs and charges, amounting to the sum

of 18.65, and he was the purchaser at said sale of said

premises, as by said deed, to which your orator craves

leave to refer, when produced will appear.

That on, to wit, the 16th day of May, 1891, the said

tax collector had, by deed, conveyed to said Nagle the
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whole of the premises, to wit, said Socrates Quicksilver

MiD>e, because of the noupaymeut by it of taxes upon the

said preuiises levied and assessed against Socrates

Quickilver Mine for State and county purposes, for the

heal 3^ear 1878-79; that sak^ of said premises was held

and had, because of such delinquency and nonpayment,

on the 5tb day of Marcb, 1879, to pay such taxes, charges

and costs; at which said ^ale said Xagle Avas the bidder

who was willing to take the least quantity or the small-

est portion of tlie said land, and pay the taxes, costs

and charges, amounting to the sura of $25.86, and he was

the purchaser at said sale and said premises, as by said

deed last aforesaid, to which your orator craves leave

to refer, when produced will appear.

That on, to wit, the 22d day of May, 1891, said Nagle,

in consideration of one hundred and six (|106.00) dol-

lars conveyed said premises to one Alexander G. War-

ner, as by the said deed, to whicli your orator craves

leave to refer, when produced will ai)pear.

That on, to wit, tlie 8d day of January, 1898. said

Warner commenced an action against one Lizzie Carr,

as executrix of the last will and testament of William

B. Carr, deceased, in the Superior Court of the State

of Californin, county of Sonoma, to nuiet title to said

premises. Thnt in the complaint in said action it was

prayed as follows, to wit:

'*That by the* decree of said court, it be decreed and

adjudged that said defendant and said estate have no es-

tate or interest whatever in and to said lands and prem-

ises, and that the title of plaintiff is good and valid, and
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that plaintiff may have such other further or different

relief as may be just," as by said complaint, to which

your orator craves leave to refer, when produced will

appear.

That thereafter and on the 5th day of February, 1898,

said defendant in said action, said Lizzie Carr, tiled and

made her verilied answer in said suit, which said answer

is in the words and figures following, to wit:

[Title of Court and Cause.]

^'Now comes the defendant above named and, answer-

ing tJie complaint of the i>laintift' on file herein, dis-

claims any interest or estate in, or right or title to, or

claim upon the property described in said complaint on

the part of the estate of William "B. Carr, deceased;

wherefore, this defendant prays to go hence dismissed

without costs,'' as by said answer, to which your orator

craves leave to refer, when produced w^ill appear.

That thereafter and on the day last aforesaid, said

Superior Court made and entered its judgment and de-

cree in said suit; which said judgment and decree is in

the words and figures following, to wit:

[Title of Court and Cause.]

^'This cause having this day been brought on to be

heard, upon the complaint filed therein, and the answer

of the defendant disclaiming any interest or estate in, or

right or title to, or claim upon the property described in

said complaint, on the part of said estate of Wm. B.

Carr, deceased:

''And it appearing that the said defendant was regu-

larly served with summons, and duly appeared and filed
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her answer herein as aforesaid, by her attorney M. M.

Estee, Esq., disclaiming any and all right, title and in-

terest in or to said property:

•']Sow, tneretore, it is hereby ordered, adjudged and

decreed that the plaintih' have judgment as prayed for

in his complaint herein; that the plaintiff is the owner

in fee simple absolute, of the property described in the

complaint herein, and hereinafter more partic-

ularly described, and that his title thereto is good

and valid.
j j

"That neither the said estate of William B. Garr, de-

ceased, nor any one claiming or to claim thereunder, has

any right, title or interest in or to the same, or any part

thereof.

''That the plaintiff's title to said property is adjudged

to be quieted against all claims, demands or pretentions

of the said estate, and of any and all persons claiming or

to claim thereunder in any manner.

"Said property, land or premises are bounded and de-

scribed as follows, to wit:

''All that certain lot, piece or parcel of land situate,

lying and being in the township of Mendocino, St-ate of

California, and bounded and more particularlj' described

as follows, to wit:

^'The Socrates Quicksilver Mine in Cinnabar Mining

District, in Lake and Sonoma counties, State of Cali-

fornia, containing 66.70 acres, and described in the Pat-

ent from the United States of America to W. S. Bell et

al., dated August 13, 1874. and recorded October 14th

1874, in Book ^A' of Patents, page 768, et seq., in the
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office of the county recorder of said county of Sonoma

(which patent is hereby especially referred to and made

part hereof) as 4ot No. 37, embracing a portion of town-

ship 11 north of range 8 west, and lot Xo. 17, embracing

a portion of township 10 north of range 8 west, Mount

Diablo Meridian, in the Cinnabar Mining District, in the

counties of Lake and Sonoma, State of California, in the

district of lands subject to sale at San Francisco, em-

bracing 6G 70-100 acres, more or less, and according to

the returns on hie in the general land office of the

United States I'ebruary 5th, 1898"—^as by said judg-

ment and decree, to w^hich your orator craves leave to

refer, when produced will appear.

And further, that thereafter and on the 12th day of

January, 1901, said Alexander Warner commenced an

action in the said Superior Court against one John

Lloyd, assignee of elohn A. Robinson, an insolvent

debtor, to quiet title to said premises. That in said

complaint it was prayed as follows, to wit:

"That said defendants may be required to set forth

the nature of their several claims, and that all adverse

claims of the said defendants, or either of them, may be

determined by a decree of this court, and that by said

decree it be declared and adjudged that said plaintiff

is the owner of said premises, and that the defendants,

or either of them, have no estate or interest whatever in

or to the said land or premises, and also that the said

defendants, and each and every of them, be forever de-

barred from asserting any claim whatever in or to said

land or premises adverse to the plaintiff, and for such
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further relief as to equity shall seem meet,'' as by said

complaint, to which your orator craves leave to refer,

when produced will appear.

That thereafter the Carr Realty Company, a corpora-

tion, W. H. Troop, Kittie E. Rye, as administratrix of

tJie estate of Otto Walther deceased, N. P. Ohipman,

as the successor in interest of said Chipman, Hosmer &

Co., w^ere duly made defendants in said suit, and one,

C. E. Kinnard, as assignee of William S. Bell, an insol-

vent debtor, and one A. B. Caldwell, as administrator

of the estate of William Hale, deceased, were each, and

both, by order of said Court, permitted to intervene, and

each and both of them thereafter intervened in said suit.

Thiat thereafter said Frank A. Hunting-ton was duly sub-

stituted as plaintiff therein in the place and stead of said

Warner.

That thereafter the said suit came duly to issue and

was tried by said court, and thereafter and on tiie

day of eTanuary, 1902, the said Court made and entered

its decree in said suit in favor of said Frank A. Hunt-

ington, for an undivided nine hundred and sixty-two and

one-half (962|) feet, and in favor of said John Lloyd, as

assignee as aforesaid, for an undivided one hundred and

fifty (150) feet, and in favor of said W\ H. Troop for an

undivided two hundred (200) feet, and in favor of Kittie

E. Rye, as administratrix aforesaid, for an undivided

nine hundred and thirty-seven and one-half (037^) feet,

and in favor of said Carr Realty Company for an undi-

vided seven hundred and fifty (750) feet, making an ag-

gregate of three thousand (3.000) undivided feet in said
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mine, as in and by said decree, to which your orator

craves leave to refer, when produced will appear.

That said Alexander Warner, on the 17th day of

April, 1901, had conveyed to said Huntington the said

premises. That said conveyance was acknowledged by

said Warner, and recorded in the office of said county

recorder on the Gth day of September, 1901, in Liber 193

of Deeds, page 305, of the records of said county.

XXVIII.

Your orator further shows unto your Hrmors that said

claim of title of the said Huntington to said premises,

whatever it may be, is against the rights of your orator,

and is without foundation. That said pretended tax

sales, and each of them, and said pretended convey-

ances, and each of them, from the said tax collector to

said Nagle. are and were null and void, and without

effect in the law% in this, among other things, viz: That

no tax, or any taxes, were ever validly levied, assessed

or imposed upon the owners of siaid Socrates Quicksil-

ver mine, or upon said property, during the said or any

fiscal years. That no tax or taxes were levied, assessed

or imposed against such owners, or any of them, or

against said property, or any part thereof, or against

unknown owners, for or during said fiscal years, or

either of them, which were at any time, or at all, delin-

quent or unpaid, nor were said owners, or any of them,

or said property, or any part thereof, indebted to the

state of California, or said county of Sonoma, or either

of them, for state or county taxes, or anv taxes, for
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said or any fiscal yeai^. That neither said Socrates

Quicksilver Mining Company, or said Socrates Quick-

silver Mine, against Avhich baid taxes were pretendedly

levied, assessed or imposed, was at such time, or at any

time, or at ail, a corporation, firm or ijerson, nor the

owner or owners of said or any premises, nor entitled

to own, claim or possess said real property whatsoever,

nor a taxable inhabitant of said county and state, or

any county and state, and the description of the land

embraced in said tax proceedings, ami each of them,

was and is vague, indefinite, uncertain and insufficient

and fatal in a proceeding to enforce the collection of

such tax or taxes, or any tax or taxes. That said pre-

tended conveyances, and each of them, from said tax

collector to said Nagle, based upon said tax pi*oceedings,

and each of them, are and were absolutely void and of

no effect whatsoever. That said tax collector was with-

out jurisdiction to sell or convey the said premises, or

any part thereof. That said Nagle and said Warner

at all times well knew and had full notice and knowl-

edge that no lien or liens attached to said premises, or

any part of the same, by reason of said pretended levy

and assessment of such tax or taxes, and that no right

or rights whatsoever flow^ed, or could flow, from said

tax proceedings or either of them, or from said

pretended deeds of conveyance, or either of them. And
that the said Nagle had no other right, claim or interest

in said premises, or any part of the same, other tlian

such as passed to him, if any passed at all, by such pre-

tended conveyance and conveyances from said tax col-
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lector to said Nagle. Yet, so it appears, said Warner

accepted and received said pretended deed of convey-

ance from said Nagle for said premises, and then and

thereafter, and until the ITth day of April, 1901, claimed

and pretended to be the owner of said premises, and of

the whole thereof. That said AVarner was not a bona

fide purchaser of said premises for value, and without,

notice of the true state of the title of said Socrates

Quicksilver mine.

XXIX.

Your orator further shows unto your Honors that

the said Warner, without any valid claim, right, title

or interest in said premises, or any part thereof, did

falsely and fraudulently cause it to appear to the said

superior court in said suit to quiet title, brought by him

against said Lizzie Carr, as executrix of the last will

and testament of said W. B. Carr, deceased, that he,

said Warner, was the owner in fee of said Socrates

Quicksilver mine, and of the whole thereof.

That said judgment rendered and made by said Court.

in said suit, in favor of said Warner and against said

Lizzie Carr, as such executrix, is not res adjudicata, in

this, among other things, viz: That at the time said

suit was commenced, and prior thereto, to wit, since

the 21st day of September, 1867, record title to an un-

divided two-thirds (2-3) part of said Socrates Quicksilver

mine was in said original locators, said F. X. Banks,

G. M. Parker, Bedford Manning, W. W. Davis (some-

times called Henry H. Davis), P. K. Epperson, William,
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T. Lane, James H. I^ane, Katharine Lane, Alice Lane, J.

B. Epperson—that is to sav, at such times the title to said

premises was vested in said persons lastly hereinbefore

named, of and in an undivided two-thirds (2-3) portion (^r

said premises. That said persons, and none of them, was

made or was a party plaintiff or defendant to or in said

suit, or privy thereto, or had notice or knowledge of

the same until long after said judgment was rendered

therein. That said judgment was a consent judgment,

and the said Court exercised no judicial function

therein, hut a.cted therein in a ministerial capacity in

recording merely what had previously been agreed to

between the said plaintiff and said defendant, to wit,

said Alexander Warner, as plaintiff, and said Lizzie

Oarr, as executrix of the last will and testament of

said W. B. Carr, deceased, as defendant.

That s^id executrix, as such, had no right to make

said, or any, disclaimer of any right or interest held

or had by said Carr at the time of his death, as trustee,

whether such trusteeship of said Oarr was an involun-

tary' trustee or as the trustee of an express trust. That

under and by virtue of the law^ of the state of California,

and the decisions of the Supreme Court of that state in

that connection, the said trust property, and the whole

thereof, held by said Carr at the time of the death of

said Carr in and under said express trust, vested in the

Superior Court of the county aforesaid, where said prop-

erty was situate, to wit, the said Superior Court of the

State of California, in and for the county of Sonoma,

and by operation of law the said court, upon the death
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of said Carr, became the trustee of said express trust

for the said cestuis que trust of said Carr iu said prem-

ises, with the power of appointment of a trustee to ex-

ecute such trust. That no such trustee, nor any trus-

tee, was or had been appointed by said court, or at all,

or in any way, either before or durino' the pendency of

said suit, and at the time said suit was pending and

said judgment was made and rendered, said Court was

the trustee of said express trust for said cestuis qu^e

trust, and the estate of said Carr had no beneficial in-

terest iu said premises for more than an undivided one

hundred and ninetv-four and eightv-five two hundred

and twenty-sevenths (194 85-227) feet of said premises,

and said disclaimer operated only upon said one hun-

dred and ninety-four and eighty-five tAvo hundred and

twenty-sevenths (194 85-227) feet, and no more.

XXX.

Your orator further shows unto your Honors that

said suit, brought by said Warner, and wherein said

defendant Huntington was substituted as plaintiff in

his stead, as hereinbefore aforesaid, is, and was, not

res adjudicata, in this, viz : that none of said record own-

ers, to wit, said F. X. Banks, G. M. Paker, Bedford Man-

ning, W. W. Davis (sometimes called Henry H. Davis),

l\ K. Epperson, AAllliam T. I/ane, James H. Lane, Katli-

erine Lane, Alice Lane and J. B. Epperson, was made

or was a party plaintiff or defendant to or in said suit,

or privy thereto, or had notice or knowledge of the

same, until long after said judgment was rendered

therein.
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XXXI.

Your orator further shows unto your Honors that

the said respondents, Frank A. Huntington, William

H. Jordan, Thomias W. Nowlin, John H. Miller, W. H.

Troop and Carr Realty Company, and none of them,

by any transfer or deed of conveyance, or hy operation

of law, or by virtue of any statute of limitations, or in

any wa;f, derived or has title in fee, or otherwise, to said

Socrates Quicksilver Mine, or to any part or portion

of the same, or obtained title from said original locators

of said mine or mining claim, to wit, said F. X. Banks,

G. M. Parker, Bedford Manning, W. W. Davis (some-

times called Henry IT. Davis), P. K. Epperson, William

T. Lane, James H. Lane, Katherine Lane, Alice Lane and

J. B. PJpperson, and that the pretended claim of title

by said respondents, and each of them, to said prem-

ises, is adverse and in hostility to said original locators,

and their, and each of their, grantees and successors

in interest, of and to said mining ground, claim and

premises, and is without any right whatsoever. On

the contrary, your orator shows unto your Honors that

your orator has succeeded to all of the rights of the

said original locators, namely, F. X. Banks, Bedford

Manning, W. W. Davis (sometimes called Henry H.

Davis), J. B Epperson, P. K. Epperson, James H. Lane,

and Alice Lane, and to an undivided one-fifth (1-5) part

of the rights of the original locators, to wit, William

T. Lane and Katherine Lane, such rights aggregating

an undivided one thousand five hundred and sixty (1560)

feet, or one thousand five hundred and sixty three-thou-
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sandtlis (1560-3000) portion of said Socrates Quicksilver

mine, and your orator is the owner and entitled to the

immediate possession of said undivided one thousand

five hundred and sixty (1560) feet of said premises.

XXXII.

Your orator further shows unto your Honors that

said respondent, Frank A. HuntiDgton, has succeeded,

by purchase, to all of the rights of said John A. Robin-

son in and to said jiremises, and to all of the rights of

said X. P. Chipman and his said associates, of, in and

to 8a id premises. That said respondent Huntington on,

to wit, the 21st day of June, 1902, did convey an undi-

vided one hundred and fifty (150) feet in said mine to

the said respondent T. W. Xowlin, and since said day,

aiid now, said Xowlin claims to be the owner of the

feame; and further, on, to wit, the 2Sth day of May,

1U02, said respondent Huntington did convey to tiie re-

spondent J. 11. Miller an undivided twenty (20) feet of

said premises, and since said day, and now, said Miller

claims to be the owner of the same.

XXXIII.

Your orator further shows unto your Honors that

said Otto Walther died intestate upon the — day of

August, 1886, in the ,county of Sacramento, State of Cal-

ifornia. That at the time of his death, one Kittie E. K;,-e

was, and for a long time prior thereto had been, his

wife. That subsequenty, and upon the 4th day of Sep-

tember, 1896, said Kittie E. Eye filed in the Superior

Court of the State of California, in and for the county
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of Sacramento, her petition praying to be appointed ad-

ministratrix of the estate of her said deceased husband,

and that thereafter such procedings were duly taken

and had as that an order was duly made by said Supe-

rior Court granting her petition and appointing her ad-

ministratrix of said estate. That subsequently said Kit-

tie E. Ivye duly qualified as such administratrix, and

thereafter and upon the 6th da}^ of October, 1896, there

Avas duly issued to her, over the seal of said Superior

Court and the signature of the clerk thereof, letters of

administration upon the estate of said Otto Walther,

deceased, and that upon the issuance of said letters said

Kittie E. Eye became and was duly appointed, qualified

and acting administratrix of said estate.

That thereafter, on the Sih day of October, 1902, said

Kittie E. Rye, and Harry L. Walther, Jamef? O. Walther,

and Marie E. Folger, did, in form, convey to the said

respondent, W. H. eTordan, an undivided nine hundred

and thirty-seven and one-half (987 1-2) feet in said prem-

ises. Til at said persons acknowledged said conveyance,

and the same was thereafter, and on the 22d day of

<)cto])er. 1902, recorded in the office of the County Re-

corder of said county of Sonoma, in book 203 of deeds,

at page 207, of the records of said county. That said

respondent, W. FT. Jordan, accepted and received said

transfer with full notice and kn^owledge of the true

stnte of the title of said Socrates Quicksilver Mine, and

particularly of the true title of said persons lastly here-

inbefore named therein, and thereby said respondent

Jordan became, and now is, the involuntary trustee for
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said cestuis que trust, and their, and each of their, gran-

tees and successors in interest, in place and stead of

said Otto Walther, deceased, and of the administratrix

of his estate, to the extent of an undivided six hundred

an eighty-eight and two thousand three hundred and

seventy-three twenty-two thousand seyen-hundredths

(688 2,373-22, TOO) feet in said premises.

That, on the 18th day of October, 1902, such proceed-

ings were duly had and taken in such Superior Court in

the matter of the estate of said Otto Walther, deceased,

as that the undiyided nine hundred and thirty-seven

and one-half (937|) feet in said premises claimed by the

estate of said Otto Walther, deceased, were, by the de-

cree of said court, distributed to the widow and children

of said Otto Walther, deceased, to wit, to Kittie E. Rye,

Harry L. Walther, James Otto Walther, and Mary E.

Folger.
!

XXXIV.

Your orator further shows unto your Honors that

said William B. Carr died testate upon the 9th day

of May, 1897, in the city and county of San Francisco,

State of California. That thereafter and on the 25t]i

day of May. 1897, the will of said Carr was duly admit-

ted to probate by the said Superior Court. That there-

after and on or about the — day of May, 1897, Lizzie

Carr was, by the order of the said Superior Court, duly

given, made and entered, appointed executrix of the

last will and testament of said William B. Carr, de-

ceased. That said Lizzie Carr qualified as such execu-

trix, and that thereafter and on or about the — day
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of May, 1897, pursuant to such order, letters testa-

mentary were duly issued to her therein. That there-

after such proceedings were duly had and taken in said

matter, tliat on or about the 13th day of September,

1900, said Superior Court, by its decree, duly distributed

the estate of said Carr to said respondent, Oarr Eealty

Company, a corporation, and since said day said Carr

Realty Company has claimed to be the owner of an un-

divided sey en hundred and fifty (750) feet in said Soc-

rates (iuicksilver mine, as distributee aforesaid, and

further claims to be the grantee of Lizzie Carr, surviv-

ing wife of said W. B. Carr, and George G. Carr, Ralph

H. Carr and Mary Carr Lieb, as the devisees, legatees

and heirs at law of said William B. Carr, deceased, un-

der a deed from said persons lastly hereinbefore named,

for an undivided seven hundred and fifty (750) feet of

said premises, bearing date the 5th day of May, 1900.

That at thp time of said distribution as aforesaid, to

wit, on the 13th day of September, 1900, and prior and

subsequent thereto, the said Carr Realty Company had

full notice and knowledge of the true state of the title

of Socrates Quicksilver ^line, and particularly of the

true title of said estate therein, and, by virtue of said

deed and of said decree of distribution, said respondent,

Carr Realty Company, became, and now is, the involun-

tary trustee for such cestuis que trust, and their, and each

of tlieir, grantees and successors in interest, in place

and stead of said executrix, to the extent of an undi-

vided five hundred and fifty-five and fifteen two hundred

and twenty-sevenths (555 15-227) feet in said premises.
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XXXV.

Your orator further shows unto your Honors that

heretofore, to wit, on or about the 20th day of Septem-

ber, 1902, said respondent, Frank A. Huntington, upon

proceedings duly had and taken in the Superior Court

of the State of California, in and for the County of

Sonoma, and upon the petition of one George M. Pinney,

Jr., T\^a:s duly appointed by said court as the trustee in

plaice of said William B. Carr, deceased, under and by

virtue of the said declaration of trust, executed by said

William B. Carr, bearing date of the Bd day ofJune, 1875,

and hereinbefore set out, and said respondent Hunting-

ton was then and there directed by siaid court, as such

trustee, to execute such trust. That thereafter and on

the 27th day of October, 1902, said respondent Hunting-

ton wais discharged of his said trust without the fulfill-

ment of its objects, or any thereof. That thereafter and

on the same day, on proiceedings duly had and taken,

the respondent William H. Hum-phrey was duly ap-

pointed by said court ais trustee, in place of the said

Huntington, discharged as trustee as aforesaid. That

said Humphrey accepted such trust, and ever since the

day last aforesaid, and now is, the duly appointed and

acting trustee, in place of said Huntington, under the

said declaraton of trust. That since the day last afore-

siaid there has been, and now is, vested in said respon^

dent William H. Humphrey, as trustee, the legal title

to an undivided one thousand two hundred and seven
and twenty thousand one hundred and twenty-seveq
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twenty-two thousand seven-hundredths (1207-20,127/

22,700) feet of said premises.

XXXVI.

Your orator further shows unto your Honors that said

J. B. Epperson (sometimes called Jessey B. Epperson)

died intestate ui>on the 15th day of October, 1881, in the

county of Lake, State of California. That at the time of

his death, said Epperson was a ra-inor. That said James

M. Epperson was his father- That said James M. Epper-

son, as the surviving father of said J. B. Epperson, was

entitled to administer upon said estate. That subse-

quently >said James M. Epperson filed a written request

in the Superior Court of the State of California, in and

for the county of Lake, that administration of said

estate be granted to one George M. Pinney, a competent

person. That thereafter and on the day of Novem-

ber, 1902, said George M. Pinney filed in the said

Superior Court his petition praying to be appointed ad-

ministrator of the estate of said J. B. Epperson, de-

ceased, and that thereafter such proceedings were duly

taken and had as that an order was dulv made bv s'aid

Superior Court granting his petition and appointing hhn.

administrator of the said estate. That subsequently

said George M. Pinney duly qualified as such adminis-

trator, and thereafter and upon the Sth day of Decem-

ber, li902, there was duly issued to him, over the seal of

said Superior Court and the signature of the clerk

thereof, letters of administration upon the estate of

said J. B. Epperson, deceased, and that upon the issu-
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ance of said letters said George M. Pinnej became, and

wia'S, and now is, ttie duly appointed, qualified and aet-

ino: administrator of said estate.

XXXVII.

Your orator further shows unto your Honors that said

George M. Parker died intestate on the 29th day of May,

1894, in the county of Sacramento, State of California.

That at the tim^ of his death, Martha A. Parker was,

and for a long time prior thereto had been, his wife.

That vsu'bsequently and upon the 29th day of October,

1894, said ^Martha A. Parker filed in the Superior Court

of the State of Califonia, in and for the county of Sacra^

mento, her petition praying to be appointed administra-

trix of the estate of her said deceased husband, and that

thereafter such proceedngs were duly taken and had as

that an order was duly made by said Superior Court

granting her petition and appointing her administratrix

of the said estate. That subsequently said Matha A.

Parker duly qualified as such administratrix, and upon

the 9th day of November, 1894, there w^as duly issued to

her, over the seal of said Superior Court and the signa-

ture of the clerk thereof, letters of administration upon

the estate of said Geoge M. Parker, deceased, and that

upon the issuance of said letters said Martha A. Parker

became, and was, and now is, the duly appointed, quali-

fied and acting administratrix of said estate.
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XXXVIII.

Your orator further shows unto your Honors that said

William T. Lane died intestate upon the 10th day of

January, 18%, in the county of San Luis Obispo, State

of California. That at the time of his death, one Kate

Scott was his daughter. That subsequently and upon

the day of January, 1903, said Kate Scott filed in

the Superior Court of the State of California, in and foi*

the county of San Luis Obispo, her pettiton praying to

be appointed administratrix of the estate of her said de

ceased father, and that thereafter such proceedings

were duly taken and had as that an order was duly made

by said Superior Court granting her petition and ap-

pointing her adminstratrix of said estate. That subse-

quently said Kate S<?ott duly qualified as such adminis-

tratrix, and thereafter and upon the 4th day of Febru-

ary, 1903, there was duly issued to her, over the seal

of said Superior Court and the signature of the clerk

thereof letters of administration upon the estate of said

William T. Lane, deceased, and that upon the issuance

of said letters said Kate Scott becam-e, and was, and

now is the duly appointed, qualified and acting admin-

tratrix of said estate.

XXXIX.

Your orator further shows unto your Honors that s^ald

Katherine Lane (sometimes called Catlierine S. Lane)

died intestate upon the 10th day of November, 1902, in

the county of San Luis Obispo, State of California.. That

at the time of her death one Kate Scott was her
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daughter. That subsequently and upon the day of

January, 1903, said Kate Scott filed ini the Superior

Court of the State of California, in and for the county of

San Luis Obispo, her petition praying to be appointed

administratrix of the estate of her said deceased mother,

and that thereafter such proceedings were duly taken

and had as that an order was duly made by the said

Superior Court granting her petition and appointing her

administratrix of said estate. That subsequently said

Kate Scott duly qualified as such administratrix, and

that thereafter and on the fourth day of February, 1903,

there was duly issued to her, over the seal of said

Superior Court and the signature of the clerk thereof,

letters of administration upon the estate of said Cath-

erine S. Lane, deceased, and that upon the issuance of

said letters said Kate Scott became, and was, and now

is, the duly appointed, qualified and acting administra-

trix of said estate.

XL.

Your orator further shows unto your Honors that

William Hale died intestate during tJie year 1886, at the

City and County of San Francisco, State of California.

That subsequently and oni the ITth day of June, 1901,

one A. B. Caldwell filed in the Superior Court of the

State of California, in and for the City and County of

San Francisco, his petition praying to be appointed ad-

ministrator of the estate of said deceased, and there-

after such proceedings were duly taken and had as that

an order was duly made by said Superior Court granting
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his petititon and appointing him* administrator of said

e-state. That •subsequently said A. B. Caldwell duly

qualified as such administrator, and thereafter and upon

the 17th day of June, 19*01, there was duly issued to

him, over the seal of said Superior Court and the signa-

ture of the clerk thereof, letters of administration upon

the estate of said William Hale, deceased, and that

upon issuance of said letters said A. B. Caldwell became,

and was, and now is, the duly appointed, qualified andi

acting administrator of said estate.

XLI.

Your orator further shows unto your Honors that said

respondents, Frank A. Huntington, W. H. Jordan, T.

W. Nowlin, J. H. Miller, W. H. Troop and the Car>

Realty Company, did heretofore, to wit, on the 23d day

of January 1903, comm^emce a suit in the Superior Court

of the State of California, in and for the county of

Sonoma, against your orator and others, to quiet title

to said Socrates Quicksilver Mine, then and there claim-

ing, without any right whatsoever, except in the next

succeeding paragraph hereof set out, and not otherwise,

to be the owners in fee of the whole of said Socrates

Quicksilver Mine, and to own and hold the same undi-

videdly and as tenants in common thereof.

That thereafter and on, to wit, the 31st day of Janu-

ary, 1903, said suit was, on the petition of your orator

and said George M. Pinney, Jr., duly removed to this

Honorable Court, and said -suit is now pendinig therein.
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XLII.

Your orator further shows unto your Honors that it is

informed anid believes, and therefore avers, that at the

tim<e of the eommenicemenlt of siaid suit lastly hereinbe^

fore aforesaid, and now, the title to said Socrates Quick-

silver Mine, in truth and in fact, stood and was as fol-

lows, to wit

W. H. Troop, an undivided . . 200 feet

T. W. Nowlin, an undivided . 100 im/227 feet

Carr Realty Company, in-

dividually, an undivded. . . 194 212/227 feet

as trustee aforesaid, an un-

divided 555 15/227 feet

W. H. Jordan, individually,

an undivided 53 129/227 feet

as trustee aforesaid, an un-

divided 688 2,373/22,700 feet

W. H. Humphrey , as trustee

aforesaid, an undivided. . 1,207 20,700/22.700 feet

Making an aggregate of .... 3,000 feet

XLIII.

Your orator further shows to your Honors that it

hereby disilaims any interest or estate in so much of the

trust property held by said respondent W. H. Humphrey
as trustee aforesaid, or to which the legal title of the

same may be vested in said Humphrey, as such trustee,

as the trustee for said John A. Robinson, or in Jo'hu

Lloyd, as assignee of the estate of John A. Robinson,
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an insolvent debtor, and also as trustee for N. P. Oliip-

n3<an, as the successor in interest of N- P. Chipman, A.

A. Hosmer, C. D. Gilmore and J. F. Stock.

VLIV.

Your orator further shows unto your Honors that the

matter in dispute in this suit and for which said suit is

brought, exceeds the sum of two thousand (f2,000.00)

dollars, exclusive of casts, to wit, more than two hun-

dred and fiftv thousand ($250,000.00) dollars. That the

value of the estate of vour orator in and to the pro]>

erty described in said complaint is of the value of more

than two hundred and fifty thousand ($250,000.00) dol-

lars.

All which actings, doings and pretenses of said respon-

dents, and each of them, are contrary to equity and good

coniscience, and tend to the manifest wrong, injury and

oppression of your orator in the premises.

In consideration whereof, and forasmuch as your ora-

tor is remediless in the premises at and by the strict

rules of the common law, and can onlv have relief in a

Court of Equity, where matters of this nature are prop-

erly cognizable and relievable,

To the end, therefore, that the said respondents may,

if they can show why your orator should not have the

relief hereby prayed, hereby waiving an answer under

oath to this bill, and to the matters and things, or any

thereof, therein) stated and charged, your orator now
prays

:
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That it may be declared that the siaid lands, to wit,

said Socrates Quicksilver Mine, is charged with a trnst

in favor of and ought to be held for the use and benefit

of your orator, said Socrates Quicksilver Mines, a cor-

poration, and that the said respondents, or so niiany and

such of them as sihall appear to have the legal title to

said lands, may be decreed to conivey siaid legal title, free

of all emcumbrances done or suffered by them, or any of

them, unto the complainiant in its said capacity, to hold

to complainant, and its successors and assigns, upon the

trusts aforesiaid.

And your orator further prays that a receiver may be

appointed accordinig to the course and practice of this

court, with the usiual powers of receivers in like cases,

during the pendency of this suit.

That it may please your Honors to grant to your ora-

tor the m^ost graicious writ of supoeiiia of the United

States of America, to be directed to the said Carr Realty

Company, a corporation, Frank A. Huntington, William

H. Jordan, Thomias W. Nowlin, John H. Miller, William

H. Troop, William H. Humphrey, as trustee for Otto

Walther, Oharles Bell, William S. Bell, George M. Pin-

ney, N. P. Ohipman, A. A. Hosmer, Charles D. Gilmore,

J. F. Stock and John A. Robinson, of, in and to three-

fourths undivided part of the Socrates Quicksilver

Mine or mining claim, situate in the connty of Sonoma,

State of California,, William S. Bell, Charles Bell,

Martha A. Parker, as administratrix of the estate of

George M. Parker, deceased, Kate Scott, as administra-

trix of the estate of William Lane, deceased, Kate Scott,
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as 'admimstra,trix of the estate of Catherine S. Lane,

deceased, George ]\I. Pinney, as administrator of the

estate of Jessey B, Epperson, deceased, A. B. Caldwell,

as adminstrator of the estate of William Hale, deceased,

thereby conimanding them, and eacih of them, at a cer-

tain day, and under a certain pain therein to be speci-

fied, personally to appear before your Honors in. this

Honoraible Court, and then and there to answer all and

singular the premises, and to stand to, perform and

aibide such order and decree thereon, as to your Honors

shall vseem m^et, and that your orator may have such

other and further relief as to this Honorable Court may

seem meet, and which equity may require, and for costs

of suit.

SOCRATES QUICKSILVER MINES,

[Corporate Seal] By GEO. M. PINNEY,

President.

A. H. RICKETTS,

Solicitor for Complainant.

United States of America,

Northern District of California,

Citv and Countv of San Framcisco.

ySS.

George M. Pinney, being first duly sworn according to

law, on his oath doth depose and say:

That he is an officer of the corporation complainant

in the above-entitled action, to wit, the president

thereof; that he has heard the foregoing bill read, and

knows the contents thereof; that the same is true of his

own knowledge, except as to the matters therein stated
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on his information! or belief, and as to those matters, that

he believes it to be true.

GEO. M. PINNEY.

Subscribed and sworn to before me this Tth day of

February, 1903.

[Seal] J. L. JACOBI.

Notary Publii: in and for the City and County of San

Francisco, State of California.

Exhibit "A."

Know all men by these presents, that we, the under-

signed, have this twenty-first day of September, A. D.

one thousand eight hundred and sixty-seven, relocated this

lode or lead heretofore known as the Empire or Pioneer,

now as the Socrates, and situated in the northeastern

part of Sonoma County, State of California, said lode or

lead having been worked and abandoned by the former

parties, and we do hereby claim the amount of two hun-

dred feet (200), each running in a southerly direction

vrith all dips, spurs and angles and one hundred feet on

each side of said lode or lead for mining purposes, and do

intend prosecuting work upon said lead or lode in accord-

ance with the mining lavrs of the district.

Dated, September 21st, 1867, and signed

—

WM. S. BELL. BEDFOKD MANNING,
CHAS. BELL. HENRY H. DAVIS.
F. X. BANKS. P. K. EPPISON.
G. M. PARKER, WM. T. LANE.
JOHN ROCK. JAMES H. LANE.
JOHN D. ELWANGER. MRS. KATHRINE LANE,
J. M. EPPISON, MISS ALICE LANE.
J. B. EPPISON,
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NOTE : The following endorsement appears on back

of foregoing instrument:

Recorded in District, two o'clock & ten minutes. So-

noma County, Oct. 13tli, 1867.

WM. S. BELL,

District Recorder.

Filed for record in office at request Dr. Charles Bell,

Oct. 24, 1867, at 9 o'c, A. M. and Recorded in Liber A of

Promiscuous Records, Sonoma Co.

MURRAY WHALLON,
Recorder.

By W. H. Bond,

Dep.

State of California,
^
l-ss.

County of Sonoma.
J

I, F. G. Xagle, county recorder in and for said County-

and State, hereby certify that the aboye and foregoing, as

hereunto annexed, is a full, true and correct copy of an

Instrument of Recoi-d in my offi.ce, as the same appears

recorded in Liber "A," of Promiscuous Records, pages

LSI and 132, of Sonoma County Records, and that thf»

copy has been compared by me with tlie original, and is

a correct tran*script therefrom and of the whole of said

original. i

Witness my hand and official seal, this 31st day of

January, A. D. 1903.

[Seal] F. G. NAGLE,

County Recorder, in and for Sonoma C-ounty, State of

California.
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Exhibit "B."

General Land Office, No. 1008.

Mineral Certificate, No. 26.

The United States of America, to All to Whom These

Presents Shall Come, Greeting:

Whereas, in pursuance of the act of Congress approved

July twenty-sixth, eighteen hundred and sixty-six, en-

titled "An act grant'!ng the right of way to ditch and

canal owners over the public lands and for other pur-

poses^, the act amendatory thereof," approved July ninth,

eighteen hundred and seventy, and the acts apr)rove<l

May tenth, eighteen hundred and seventy-two, entitled

"An act to promote the development of the mining r<^-

sources of the United States," there have been deposited

in the general land office of the United States the i)lar

and field-notes of survey of the claim of W. S. Bell,

Charles ^lyrtetus, Cbaries Bell, T. H. Washington, J. :M.

Epperson, John W. Rock, Jolm D. Ellwanger, If. ]M. Ga?'-

ratt, Jos(^'ph C. Coleman, Philip Douglas, Wm. D. Crow,

G. W. Greeley, Sam.uel S. Boon, Christopher Myrtetus,

ijnd B. \V. Lyons upon tlie Socrates (Juicksilver Mine, ac-

companied by tlie certificate of the Ivegister of the laud

office at San Francisco, in the State of California, whereby

it appears that in pursuance of said acts of Congres-^

W. S. Bell, Charles MyrtetuH, Charles Bell, T. H. \A\asih-

ington, J. M. Epperson, John W. Ro.ck, John D. Ell-

wanger, R. M. Garratt, Joseph C. Coleman, Philip Doug-

las, Wm. D. Crow, G. W. Greeley, Samuel S. Boon, Chris-

topher Myrtetus and B. W. Lyons did on. the 25th day of

February, 1874, enter and pay for said mining claim or
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premises, being Mineral Entry No. 26, in the series of

said office designated by the surveyor general as lot No.

37, embracing a portion of township eleven (11) north,

range eight (8) west, and lot 47, embracing a portion of

township ten (10) north, of range eight (8) west, Mount

Diablo meridian, in the Cinnabar Mining District, in the

counties of Lake and Sonoma and State of California, in

the District of lands subject to sale at San Francisco, em

bracing sixty-six (66) acres and seventy-hundredths

(70/100) of an acre of land, more or less, and according

to the returns on tile in the general land office, bounded

and described and platted as follows, with magnetic varia-

tion at seventeen (17) degrees east, to wit: Beginning at

a stake marked No. 0; thence north fifty-seven (57) de-

grees thirty (30) minutes east two (2) chains and twenty

(20) links to the center of toll-road from Calistoga to the

Geysers, seven (7) chains and fifty-seven (57) links to

stake in rock mound marked '^M. C. No. 2''
; thence north

thirty-two (32) degrees thirty (30) minutes west seve-i

(7) chains to center of toll-road twelve chains to stake

in stone mound marked ''M. C. No. 3''
; thence north fifty-

five (55) degrees west five (5) chains to road twenty (20)

chains to bottom of ravine thirty-six (36) chains and

forty-nine (49) linlcs to stake in stone mound "M. C. No.

4'' on high hill; thence south thirty-four (34) degrees

west seven (7) chains and fifty-seven (57) links to ju-

niper tree seven (7) inches in diameter in rock mound

marked "B. & E. No. 5" fifteen (15) chains and fourteen

(14) links to stake in stone mound "M. C. No 6"; thence

south fifty-seven (57) degrees eleven (11) minutes east

thirty (30) chains and forty-three (43) links to stake in

earth mound marked "M. C. No. 7" ; thence south thirty-
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two (32) degrees thirty (30) minutes east twelve (12)

chains to a stake in rock mound marked ^^M. C. No. 8'^:

thence north fifty-seven (57) degrees thirty (30) minutes

east; thence seven (7) chains and fifty-seven (57) links to

the place of beginning, containing sixty-six (GG) acres and

seventy-hundredths (70/100) of an acre of land, more or

less, to wit: Lot No. 37 containing forty-eight (48) acres

and fifty-three hundredth's (53/100) of an acre of lai-d

cind lot No. 47, containing eighteen (18) acres and

seventeen-hundredths (17/100) of an acre of land as

represented by yellow shading in the foUov^ing plat.

That portion of the lode hereby conveyed being des-

cribed as follows, to wit

:

Begining at a stake marked No. 0, hereinbefore des-

cribed; thence north thirty-two (32) degrees thirty (30)

minutes west three (3) chains and fifty (50) links to stake

marked No. 1 on township line from which the southeast

corner of township eleven (11) north of range eight (S)

west. Mount Diablo meridian bears east at the distance

of three hundred and eleA^en chains and ninety-five (95)

links and a pine tree two (2) feet in diameter marked

"R. C. No. 5-' bears isouth seventy-five (75) degrees east

at the distance of two (2) chains and thirty-five (35)

links (12) twelve chains to pine tree eighteen (18) inches

in diameter on center and summit of ledge blazed in

direction of line; thence north fifty-six (56) degrees west

three (3) cliains to mouth of shaft seventeen (17) chain-

to spring thirty-three (33) chains and forty-five (45)

links to juniper tree hereinbefore desicribed in rock mound
marked "B. & E. No. 5," and embracing three thousand

(3,000) linear feet of the said Socrates Quicksilver Mine.





99
SoCRAT&sQufeKblL-VEf^/^INE.. LINNABAR MiNJNQ P\^'fR](^<

LaKe and ^onorn S (Ji^unf 185. (Pala.

SeAi-£ l0(Ehains lb I inQ.h \/iar

A^ii^t^ SiiaKe MCAfo^ 'n s^eyne

Jumper d\u-\HocK

SiaKe M-6 ^Jo. 6

G.No3try stone mound.

2=i Standard ferllel ^'0,% ^^^^'^^Xi^^^'^^^'"^*^^^^^

5taKe M G. No. Qm roaK moo/ od ^<'%'Ool|7'>-- \ ^ ^

•;5>

'^,





vs. Carr Realty Company. 67

Now know ye, that the United States of America, in

consideration] of the premises and in conformity with

said acts of Con.2:r(\«^, liave 2:iven and p:rant(>d and by these

presents do f!:ive and j2:rant unto the said W. S. Bell,

diaries Myrt( tus, diaries Bell, T. H. Washin<»:ton, J. M.

Eppei-son, John W. Bock, John D. Ellwan<»;er, B. M. Gar-

ratt, Joseph C. Coleman, Philip Doujjlass, Wm. D. Crow,

Ci. W. Greeley, Bamuel S. Boone, Christopher ^^yrtetns

and C. B. Lyons, and to their heirs and assi;j:ns, the said

mininjij premises hereinbefore described as lot Xo.37, em-

bracing a portion of township eleven (11) north, of rangi-

eight (8) west, and lot No. 47, (Miihracing a portion of

township ten (10) north, of range eight (8) west, Blount

Diablo meridian, with the exclusive right of possession

and enjoyment of all the land included within the ex-

terior lines of said survey not herein expressly excepted

from these presents and of three thousand (3,000) linear

feet of the said Socrates Quicksilven* Mine, vein, ledge or

deposit for the length hereinbefore described throughout

its entire depth, although it may enter the land adjoining

and also of all other veins, UKles, ledges or deposits

throughout their entire depth, the tops or apexes of whirh

lie inside the exterior boundary line of said sun'ey at the

surface extended downward vertically, although such

veins, lodes, ledges or deposits in their do\^^lward course

may so far depart from a perpendicular as to extend out

side the vertical lines of said survey provided that th(

right of possession hereby granted to siich outside part^

of said veins, lodes, ledges or deposits shall be confine-l

to such poi-tions thereof as lie between vertical planes

drawn downward through the end lines of said survev
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at the isurface so continued iu their own direction that

such vertical planes will intersect such exterior parts of

said veins, lodes, ledges or deposits ; and provided further

that nothing in this conveyance shall authorize the

grantees herein, their heirs or assigns, to enter upon the

surface of a mining claim owned or possessed by another,

to have and to hold the mining j)reniises, together with

all the rights, privileges, immunities and appurteuance.s

of whatsoever nature thereunto belonging unto the said

W. S. Bell, Charles Myrtetus, Charles Bell, T. H. Wash-

ington, J. M. Epperson, John W. Hock, John D. Ellwan-

ger, R. M. Carratt, Joseph C. Coleman, Philip Doughiss,

Wm. D. Crow, G. W. Greeley, Samuel 8. Boone, Chris-

topher Myrtetus and B. W. Lyons, and to their heirs and

assigns forever, subject nevertheless to the folloAving con-

ditions and stipulations: First, that the grant hereby

made is restricted to the land hereinbefore described hs

lot Xo. o7 and lot -IT, witli three thousand (3,000) linear

feet of the Socrates Quicksilver Mine vein, lode, ledge or

deposit for the length aforesaid throughout its entire

depth as aforesaid, together with all other vein's, lodes,

ledger or deposits throughout their entire depths as

aforesaid, tlie tops or apexes of which lie inside the ex-

terior lines of said survey, as against all perr^ons claiming

under locations made upon such other veins, lodes, ledges

ov deposits subse<iuent to May 10, 1872, but subject io

tlie right of other parties to follow any vein or lode witli

it- dips, angles and variations legally held under a lo-

cation made prior to such date.

Second, that the premises hereby conveyed with th'-

exception of the surface may be entered by the proprietor
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of any other vein, lode, ledge or deposit the tops or apex

of which lies outside of the exterior limits of said survey,

hhcHild the same in its dovrnward course, be found t.)

penetrate, intersect, extend into or underlie the premises

hereby granted for the pur|X)se of extracting and remov-

ing tln^ ore from each other vein, lode, ledge or deposit.

Third, tliat the premises hereby ,conveyed shall be hf^id

subject to any vested and accrued water rights for min-

ing, agricultural, manufacturing or other purposes and

rights to ditches and reservoirs used in connection v/ith

such water rights as may be recognized and acknowledges

i

by the local laws, customs, and decisions of Courts.

Fourth, that in tlie absence of the necessary legislation

by (Nmgress, the legislature of California may provide

rules for working the mining claim or premises hereby

granted, involving easements, drainage and other nece^>-

sary means to its complete development.

In testimony whereof, 1, Ulysses S, Orant, President

of the United States of America, have caused these pres-

ents to be made patent and the seal of the general land

office to be hereunto affied.

Given under my hand at the city of Washington, tlu-

thirteenth day of August, in the yc^ar of our Lord oue

thousand eight hundred and seventy-four and of the In-

dependence of the United States the ninety-ninth.

[Seal] By the President

U. S. GRANT.
By S. D. WILLIAAFSON, Secretary.

Recorded vol. 11, pages 425 to 431.

L. K. LIPPENCOTT,

Recorder of the General Land Office.
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Eecorded at the request of O. Walther, Oct. 14th, A.

D. 1874, at 46 min. past 10 o'c. A. M.

BEN. S. WOOD,
County Recorder.

By W. T. Johnson,

Deputy Recorder.

> ss.

State of California,

County of Sonoma.

I, F. L. Wright, .county recorder in and for said

county and Stat^, hereby certify that the aboye and

foregoing, as hereunto annexed, is a full, true and

correct copy of an instrument of record in my ofiice, as

the same appears recorded in Liber A. of land Patent;i,

page 753, of Sonoma County Records, and that the copy

has been compared by me with the original, and is a cor-

rect transcript therefrom and of the whole of said orig-

inal.

Witness my hand and official seal this 18 day of Sept.,

A. D. 1901.

[Seal] F. L. WRIGHT,

County Recorder.

By ,

Deputy Recorder in and for Sonoma County, State of

California.

[Endorsed] : Filed February 7, 1903, Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.



vs. Oarr Realty Company. 71

Subpoena Ad Respondendum.

UNITED STATES OF A.MP^RICA.

Circuit Court of the United States, Ninth Judicial Circuit,

Northern District of Californa.

IN EQUITY.

The President of the United States of America, Greet-

ing, to Oarr Realty f'oin.pany, a corporaticm, Frank

A. Iluntinj^ton, William IT. Jordan, ThomasW.Now-

lin, John H. Miller, William H. Troop, William IL

Hum*plirey, as Trustee for Otto Walther, Charles

Bell, WMlliam S. Bell, George M. Pinney, N. P. C%1p-

raian, A. A. Hosmer, Gharles I). Gilmore, J. F. Stork

and John A. Robinson, of, in and to three-fourths

undivided part of the Socrates (Quicksilver Mine or

mining claim situate in tlie county of Sonoma, State

of Oalifornia, William S. Bell, Charles Bell, Martha

A. Parker, as administratrix of the estate of George

M. Parker, deceased, Kate Sicott, as adnnnistratrix

of the estate of William T. Lane, deceased, Kat6

Scott, as administratrix of the estate of Catherin^^

S. Lane, deceased, George .AT. Pinney, as administra>

tor of the estate of Jessey B. Eppi^nsou, deceased,

A. B. Oaldwell, as a/dministrator of the estate of

William Hale, deceased.

You are hereby commanded, that you be and appear

in said Circuit Court of the United States aforesaid, at

the courtroom in Sixu Francisco, on the sixth day of
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April, A. B. 1903, to ansiwer a bill of complaint ex-

hibited against you in said Court by Socrates Quicksilver

Mines, a corporation organized and existing under and

its principal place of business at the town of Eeno, in the

by virtue of the laws of the State of Nevada, and having

its principal place of business at the town of Eeno, in the

county of Washoe, in the Staite of Nevada, and to do and

receive what the said Court shall have considered in that

behalf. And this you are not to omat, under the penalty

of five thousand dollars.

Witness, the Honorable MELVILLE, W. FULLER.

Chief Justice of the United States, this 7th day of

February, in the year of our Lord one thousand nine

hundred and three and of our independence the 127th.

[Seal] SOUTHARD HOFFMAN,
Clerk.

I

By W. B. Beaizley,

Deputy Clerk.

Memoradum Pursuant to Rule 12, Rules of Practice for

the Courts of Equity of the United States.

You are hereby required to enter your appearance in

the above suit, on or before the first Monda,y of April

next, at the clerk's office of said court, pursuant to said

bill, otherwise the said bill will be taken pro confesso.

SOUTHARD HOFFMAN,
Clerk.

W. B. Beaizley,

' Deputy Clerk.

[Endorsed]:
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United States of America,
^

Northern District of C<al.
J

I hereby certify and return that I served the annexed

writ on the therein-named, A. B. Caldwell, admini.stra-

tor of the estate of William Hale, decea.sed, by handing

to and leayiuji' a true and correct copy thereof with him

personally at San Francisco in said District on the 18th

day of Feb., A. D. 1903.

JOHN H. SHINE,

United States Marshal.

By K. De Lan-cie,

Office Deputy.

United States Mai-slial's Office,

Northern District of California.

I hereby certify and return that I received the within

writ on the 28th day of Feby., 1903, and i>ersonally

serv^ed the same on the 28tli day of Feby., 1903, on

^fartha A. Parker, as administratrix of the estate of

Georg^e ^I. Parker, deceased, by delivering: to and leavinjr

with said ^fartha A. Parker as said administratrix, said

defendant named therein, at tlu- City and County of

Sacramento, in said District, an attested copy thereof.

San Francisco, March 2d, 1903.

elOHN H. SHINE,

United States ^Fai'shal.

By William P. Gamble.

Office Deputy.

Filed April 23d, 1903. Southard Hoffman, Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of State of California.

m EQUITY.

SOCRATES QUICKSILVER MINES,
\

(a Corporation),

Oomplainant,

vs. • \ ^^- 13.353.

CARR REALTY COMPANY (a Cor-

jK)ratioii), et al.,

Defendiauts.

Answer of Martha A. Parker, Administratix of the Estate of

George M. Parker, Deceased,

This defendant, ^lartha A. Parker, administratrix of

the estate of Georoje ^f. Parker deceaised, now and at all

the times hereafter saring to herself and all m*auner of

benefit of exception or otherwise that can or may be

had or taken to the miany errors, uncertainties and im-

perfections in the said bill contained, for answer there-

to, or to so much thereof as this defendant is advised is

material or necessary for it to make answer to, answer-

ino' says:

1.

That Geo. M. Parker died intestate at the city of Sac-

ramento, State of California, on, to wit. May 29t.h, 1894;

That thereafter this defendant, was by an order, m*ade

on, to wit, Nov. 9th, 1894, by the Superior Court of said

county of Sacramento, wherein said Geo. M. Parker was
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a resident at the time of his death, and wherein he left

estate, this defendant was appointed the administratrix

of his said estate, and letters of administration thereon

were duly and regularly issued to her out of said court

as such administratrix, which have never been annulled

or revoked, and that the said defen<lant is now the duly,

regularly appointed and acting administratrix of the

estate of said Geo. M. Parker, deceased.

2.

Defendant avers, that Geo. M. Parker was at the time

of his death, a resident and the owner of property in Sac-

ramento Oounity, California, and that he died in said

county on . That after his death, on, to wit,

November 9th, 1894, an order of the Superior Court of

Sacramento County, California, was duly and regularly

entered and made, appointing- this defendant the admin-

istratrix of the estate of said Geo. M. Parker, deceased,

and directing that letters of administration thereon be

issued to her; that she did on, to wit, November 9th,

1894, qualify as suich administratrix, and letters of ad-

ministration on the estate of said Geo. M. Parker, were

on said day issued to her as su(^h administratrix, out of

said court, and she thereupon entered upon the dis-

charge of her duties as such, and that said letters have

never been recalled, set aside or revoked, and tliat she

is now the duly and regularly appointed, qualified and

acting adtninistratrix of the estate of said Geo. M.

Parker, deceased.
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3.

Defendant avers that on, to wit, September 21, 1867,

W. S. Bell, Ch-as. Bell, Y. X. Banks, J. W. Kock, J. D.

Elwanger; J. M. Epperson, Bedford Manning, W. W.

Davis, under the style of H. H. Davis, P. K. Ei>person,

W. T. Lane, J. H. Lane, Katherine Lane, Alice Lane and

J. B. Epperson, having- discovered a m.ineral bearing

lo«de, situated in Sonoma and Lake Counties, in the Slate

of California, which was upon unoccupied, public, un-

claimed mineral lands of the Ignited States, entered

tlierein and thereon, and located and claimed the same

as a quicksilver mine under the name of the "Socrates

Quicksilver Mine/' That they were all and each of

them at the time citizens of the United States of Amer-

ica; that they erected stakes and monuments defining

the boundaries of said claim so the same was distinctly

marked on the ground and could be readily traced; that

they posted on said premises a notice of location clajm-

ing said premises as a quicksilver mine, and that said no-

tice contained a description of said premises located,

^^ith referen<^es to permanent objects, and contained the

date of the location and the names of the locators; that

they caused a true copy of said notice to be recorded

in the records of Cinnabar Mining District, wherein said

claim was situated, on, to wit, Oct. 13th, 1867, and also

in the office of the countv recorder of Sonoma Countv,

Oala., on, to wit, Oct. 24, 1867, at page 131 of Book A, of

Promiscuous Records, which said notice is set forth as

Exhibit "A " in the bill of complaint herein, and is here-

b}' referred to and made a part hereof.
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4.

That at the time of said location said land and i)renj-

ises were mineral lands of the United States, and er.-

tirely vacant and unoccupied, and were not owned or

field or claimed by any person in any w4se, and while the

same was so vacant and unoccupied and unclaimed on

to wit, September 21, 18(>7, said Geo. >[. Parker and ns-

sociates and colocators took possession of the sam^- and

occupied the sam^ as a mininj^ claim, and they continu-

ally held, occupied, possessed the same, an.l imy»roved

the same in accordance witli the rules and customs of

miners of the mining distnct embracing the shuks niul

the laws of the United States prescribing the mode of

acquiring and holding the possession of miniiig clai-ns,

and expended in actual labor and improvements thereon

more than one thousand dollars, and held an exclusive

possession of tlie sam.e and the whole thereof again? r the

entire world except the United States, claiming to h;ive

the exclusive right to tlie possession thereof, and tliat

said possession was uninterrupted and undisputed, and

the said (>. 31. Parker and his colocators were by virtue

of the provisions of the act of Congress of the Ui>'ted

States, entitled "An act to grant the right of wiy to

ditch and canal owners over the public lands an.l for

otl\er pur]>oses," approved July 26, 18(>r>, a^\d the arts

amendatory thereof and supplementary thereto. eTiti-

tled to hold, occui)y and possess the same as against 1 '.le

whole world, and at any time to apply to the United

States for a patent thereto.
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5.

That said G. M. Parker and his associates and colo-

cators continued to hold and occupy said premises and

improve the same in the manner above stated until Feb-

ruary 2d, 1869, at which time said Parker and his colo-

cators were entitled to apply to the United States for a

I)ateut thereto, except that one of said locators, J. M.

Epperson, had on, to wit, Jany. 15, 1869, conveyed his in-

terest in said i^remises to one Wm. Troop.

6.

That the interest of each locator acquired by virtue of

said location was the undivided 200 feet in the whole.

7.

That on, to Avit, February 2d, 1869, defendants coloca-

tors and co-owners each well know and had full knowl-

edge and notice of the estate and title of the said Geo.

M. Parker in and to s'aid premises, and that the said

Parker was then and there the owmer of the undivided

200 feet in and to said Socrates Quicksilver Mine, yet,

nevertheless the said Geo. M. Parker^s colocators and co-

owners, W. S. Bell, Ohas. Bell, J. W. Rock, J. L. El-

wan c^er, J. M. Epperson, did connive, collude and con-

spire with certain other persons, to wit, R. M. Garrett,

J. C. Colemaji, J. N. Barry, P. Dou^c^ias, W. D. Crow, G.

W. Greele\', S. S. Boone, B. W. Lyons, and Christopher

Myrtetus, T. H. Waishington, Otto Walthers, J. A. Rob-

inson, the latter being* an attorney at law, to procure a

patent for said premises from the Government of the

United States for said premises, and the whole thereof
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TV'lherein and whereby said W. S. Bell, Chas. Bell, C Myr-

tetiis, T. FT. Wasliin^on, J. M. Epperson, J. W. Rock, K.

M. Gan'ett, J. O. Coleman, I*. Doui^las, W. I>. Crow, (J.

\V. Greeley, 8. S. Boone, Christopher Myrtetus and B. \\'.

Lyons should be nam.ed as the owmn's of, and in the pos-

session of, and entitled to the possesion of, and entithnl

to a patent from the Government of the United States

therefor, and that they should be named as the <n'<'intees

of said premises in said patent, notwithstandinj^: the fact

that said f^'has. ^Fyrtetns, Christopher ;Myrtetns, T. If.

Washino'ton, R. M. Garrett, J. C. Coleman, Phil. Don^-

las, W. D. Crowe, G. W. Greeley, S. S. Boone, B. W. Lyons

and J. M. Epperson.had no rio'ht, title nor interest in

or to any portion of said premises, and that this defend-

ant's intestate, (L M. Tarker, \Y. S. Bell, (^las. Bell, Wm-

Troo]), F. X. Banks, J. W. lU)ck, J. I>. Elwanic(^r, Bedford

Manninti, W. AA'. Davis, I*. K. Ei)person, Wm. Lane, J.

11. Lane, Katherine Lane, Alice Lane and J. B. E]>per-

son were then and theiv the sole and lei»al owners of said

Socrates (^nicksilvcM- Min(^s and the whole ther(M)f, which

the said W. S. Bell and his confederates then and thens

and knew, and for a lonj:: time prior thereto had known.

8.

That said W. S. Bell, Chas. Bell, J. M Epperson, J. W.

Rock, J. D. Elwano-er, Otto Walther, and J. A. Robinson,

intendinjv and contri^inji' to cheat and defrand said own-

ers, G. ]\r. Barker, 1\ X. Banks, B. :Mannino, W. W. Da-

vis, P. K. Epperson, \V. T. I^ane, J. H. Lane, Katherine

Lane, Alice Lane and J. B. Epper^x>n, of their and each
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of their interest in and to said premises, and intending

and attempting- to wrongfully, secretly and fraudulently

to acquire the title to the whole of said premises from

the United States, and to prevent the issuance of patent

to the true owners, to wit, the ten persons last above

named, did on or about February 2, 1869, apply to the

United States land office in the San Francisco Land Dis-

trict of the State of California, that being the District in

which said premises are situated, for a patent therefor

in their own names; and that in making said applica-

tion for patent they then and there fraudulently, falsely,

unlawfully and with intent to defraud said true owners

of their interest in said premises, presented alleged

proofs, which were false and untrue, p:iii)orting to

prove, and which the officei*s of said land office did be-

lieve, proved the title of said premises to lie in said ap-

plicants for patent, viz: W. S. Bell, Chas. Bell, Chas.

Myrtetus, Christopher Myrtetus, T. W. Washington, J.

M. Epperson, J. W. Rock, J. D. Elwanger, R. M. Garrett,

J. C. Colem.an, Phil Douglas, W. D. Crow, G. W. Greeley,

S. S. Boone, B. W. Lyons, and that they were entitled to

a patent to said premises; that the officers of the Land

Department of the United States were all deceived by

said alleged proofs into believing said applicants were

entitled to a patent for said premises, and accordingly

there was issued to said applicants a patent for said

premises, describing the same as lot No. 47, in section 4,

Tp. 10 N. B. 8 W., and lot Xo. 37, in sections 32 and 33,

in Tp. 11 N.R. 8 AV., M.D.M., Gala., in Lake and Sonoma

Counties, Cala.
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9.

That the defendant/s intestate, Oeo. M. Parker, was

totally without knowled^^e of the application for and

issuance of said patent during his lifetime, and this de-

fendant as his personal representative was never aware

of the same till within less than one year last past

10.

That at the time of the application for, during all the

proceedings recpiired for the issuance of said patent,

and when the same was delivered to said appli(*ants,

ihey, and eacli of them, well knew that the said Oeo.

M. Parker, defendant's intestate, was the owner of and

entitled to the undivided 200 feet in and to said prem-

ises as patented.

11.

Defendant avers that, by reason of the fact alleged

hereinbefore, the said patentees hereinbefore named

were and became the trustees of and for said Geo. M.

Parker, defendant's intestate, in and to and for said

undivided 200 feet in and to said pi^emises, as alleged

in the bill of complaint herein, the allegations of said bill

of complaint as to the application for, presentation of

proofs and issuance of patent for said premises being

hereby adopted and made part of this answer.

12.

That the said patentees and their grantees and suc-

cessors in interest have never notified the said G. M.

Parker, defendant's intestate, nor this defendant, in

any form or capacity, that they have ever claimed or
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possessed said property, or any portion of it, adversely

to her, and she alleges that they never have occupied

or held the same adversely to her or to said G. M.

Parker.

That the said patentees and their successors in inter-

est have, ever since the issuance of said patent, held,

and now hold, the title to the undivided 200 feet of

said mine and premises in trust for the said Geo. M.

Parker, his heirs and personal representatives.

Wherefore, having fully ansvrered, this defendant

prays a decree of this court adjudging that the estate

of said Geo. M. Parker, deceased, to be the owner of

and entitled to the possession of the undivided 200 feet

in and to said Socrates Quicksilver Mine, and that the

complainant herein has not right, title, interest or es-

tate of, in or to said share; that the defendant have

such other and further relief as may seem meet and

agreeable to equity and her costs.

Administratrix of the Estate of G. M. Parker, Deceased,

CHARLES W. KITTS,

Solicitor for the Defendants.

M. A PARKER,

Administratrix of Estate of G. M Parker, Deceased.

State of California [^

Couutv of Nevada.

ss.

I
]\Iartha A. l*arker, being first duly sworn, deposes and

says tlnit slie is the administratrix of the estate of Geo.

M. Parker, deceased; that she has heard the foregoing



vs. Carr Realty Company. 83

answer read and know the contents thereof, and that

the same is true of my own knowledge.

Mrs. M. A. PARKER.

Subscribed and sworn to before me this 1st day of

April, A. D. 1903.

E. C. HART,

Jud<:^e of the Superior Court of

State of California,
>-ss.

County of Sacramento.

I, Wm. B.Hamilton, county clerk of the County of Sac-

ramento, and ex-ofiicio clerk of the Superior Court of the

(^ounty of Sacramento, State of California, do hereby

certify that the Honorable E. C. Hart, by whom the fore-

jxoinj? certificate was made, and whose cjenuine sijjna-

ture is subscribed thereto, was at the time of siixninu'

the same, and still is, Judae of the Superior Court of the

County of Sacramento, State of California, duly elected, /

commissioned, qualified and sworn, to whose acts as

such full faith and credit nre due.

Tn witness whereof, T have hereunto set my hand and

affixed the seal of said Court, this 1st day of April, A.

D. 1003.

r^^al] WM. B. HA^IHTOX,
County Clerk and ex-officio Clerk of said Superior Court.

[Endorsedl: Due service of a true copy of within ad-

mitted this April 3d, 1903. A. H. RICKETTS,
Solicitor for Complainant.

Filed April 4, 1903. Soutliard Hoffman, Clerk. Bv
W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ in and for the

Ninth Circuity and 'Northern District of California.

SOCRATES QUICKSILVER MINES
(a CorporatioD),

Complainant,

vs.

CARR REALTY COMPANY (a Corpor-

ation) et al.,

Defendants. /

Demurrer of John H. Miller.

The demurrer of John H. Miller to the bill of Socrates

Quicksilver Mines, complainant.

This defendant by protestation, not confessing or ac-

knowledging any or all of the matters and things in the

said complainant's bill to be true in such manner and

form as the same are therein set forth and alleged, doth

demur thereto, and for cause of demurrer showeth:

I.

That the said complainant hath not by its said bill

made such a case as entitled the said complainant to any

relief in this court touching any of the matters com-

plained of.

II.

Tliat it ai)pears upon the face of the said complain-

ant's bill that if any cause of action whatever exists by

reason of the matters and things in said bill set forth,

that sucli cause of action is founded upon a stale equity

and claim, and that the said complainant and its prede-



vs. Carr Realty Company. 85

cessors in interest have been guilty of laches and un-

reasonable delay in the prosecution thereof.

III.

That it appears upon the face of the complainant's

said bill that the said cause of action therein set forth,

if any sncli exists, accrued more than twenty years prior

to the tiling of the said bill, and that the same is barred

upon the principle which Court of Equity follow in ana-

logy of the statute of limitations at law.

That it appears upon the face of the complainant's

said bill, that the said pretended cause of action therein

set fort,h accrued more than five years before the tiling

of the said bill, and that the same is barred by the stat-

tute of limitations of the State of California.

V.

That it appears upon the face of complainant's said

bill that his defendant is an innocent purchaser for a

valuable consideration.

VI.

That it appears upon the face of complaiant's said

bill that the filing of the same in this court is a fraud

upon the jurisdiction of this court, and that the said

Court has not jurisdiction of the same, in this:

(1) That each and every of the grantors of the com-

plainant herein were and are citizens and residents of

the State of California, and of the same State with the

defendants and each of them:
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(2) That the said complainant on the face of said

bill appears to have been organized as a corporation of

the State of Nevada and to have acquired the title set

forth in said bill, immediately prior to the filing of said

bill and for the purpose of making and creating a party

competent to sue in this Court:

(3) That the title alleged to have been acquired by

said complainant, was conveyed to and vested in it by

its grantors and predecessors in interest for trivial and

nominal considerations, and for the sole purpose of

creating a case within the jurisdiction of this court.

VII.

That the defendant William H. Humphreys, as trus-

tee for Otto Walther, Charles Bell, William S. Bell,

George M. Pinney, N. P. Chipman, A. A. Hosmer,

Charles D. Gilmore, J. F. Stock and John A. Robinson,

and as an alleged trustee for each and every of said per-

sons, is improperly made a party to said bill, and is not

a proper party defendant to said bill, and is improperly

joined with each and every other party to the said bill,

in this:

That the decree of the Superior Court in and for the

County of Sonoma, State of California, appointing said

F. A. Huntington and said William H. Humphreys re-

spectively, trustees for the said Otto Walther, Charles

Bell, William S. Bell, George M. Pinney, N. P. Chipman,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock and John
A. Robinson, is void upon its face, for the reason that

said court had no jurisdiction of the persons named as

cestnis que trust that the said Otto Walther, A. A.
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Hosmer, Charles L). (iilinore, J. F. Stock and John A.

Uohinson were dead before the inakin^^ of said d(^Tee;

that the said William H. Carr, tlie original trustee

under said deed of trust as it appears on the face of said

bill, had reconveyed to Otto Walther and John A. Rob-

inson the interests conveyed by them to said Carr under

and by said deed of trust, twenty years prior to the mak-

ing; of said decree; and that the interest of said John A.

Robinson and N. I*. Chipman had been acquired by the

said defemlant. F. A. Huntington, before the making of

said decree.

Wherefore, and for divers other good causes of de-

murrer appearing in the said bill, this defendant doth

demur thereto, and pray the judgment of this Honorable

(^ourt whether he shall be compelled to make and fur-

ther and other answer to the said bill; and he prays to

be hence dismissed with his reasonable costs in this be-

half sustained.

CRITTENDEN THORNTON,
J^^olicitor for Defendant John TT. Miller.

CRITTENDEN THORNTON,
Of (^ounsel.

I hereby certify that in mv opinion the foreffoinir de-

murrer is well founded in point of law.

CRITTENDEN THORNTON,
Counsel for the Abc^ve-named Defendant.
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United States of America, fj

State of California, >-ss.

City and County of San Francisco.
^

John H. Miller, being duly sworn, upon his oath doth

say: That he is one of the defendants joining in said de-

murrer, and maketh this affidavit on behalf of his code-

fendants as well as himself; that the foregoing de-

murrer is not interposed for delay, and that the same is

true in point of fact.

JOHN H. MILLER.

Subscribed and sworn to before me this 29th day of

April, 1903.

[Seal] JOHN D. GISH,

Notary Public in and for the City and County of San

Francisco, State of California.

[Endorsed] : Service of the within demurrer admitted

this 4th day of May, A. D. 1903.

A. H. RIOKETTS,

Sols, for Comp.

Filed May 4, 1903. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, in and for the

Ninth Circuity and Northern District of California.

SOCRATES QUIOKSILVEK MINES

(a Corporation),

Complainant,

vs.

CARR REALTY COMPANY (a Corpor-

ation) et al.,

Defendants.

Demurrer of William H. Jordan and Thomas W. Nowlin.

The joint and several demurrer of William H. Jordan

and Thomas W. Nowlin to the bill of Sooratv^s Qnick-

silver Mines, complainant:

These defendants by protestation, not confessing or

acknowledging any or all of the matters and things in

the said complainant's bill to be trne in suili manner

and form as the same are therein set forth and alleged,

doth d(Mnnr thereto, and for cause of demurrer showctli:

I.

That the said complainajir hath not by its said bill

made such a case as entitles the said complainant to

any relief in this Court touching any of the matters com-

plained of.

II.

That it appears upon the face of the said complain-

ant's bill that if any cause of action whatever exists by

reason of the matters and things in saui bill set forth,
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that Huch cause of action is founded upon a stale equity

and claim, and that the said complainant and its j»re(le-

cessors in interest have been guilty of laches and un-

reasonable delay in the prosecution thereof.

III.

That it appears upon the face of the complainant's bill

that the said cause of action therein set forth, if any

such exists, accrued m^ore than twenty years prior to the

filing of the said bill, and that the same is barred upon

the principle which Courts of Equity follow in analogy

of the statute of limitations at law.

IV.

That it appears upon the face of the complainant's

said bill that the said pretended cause of action therein

set forth atccrued more than five years before the filing

of the said bill, and that the same is barred by the stat-

ute of limitations of the State of California.

V.

That it appears upon the face of complainant's said

bill that these demurrers are innocent purchasers for a

valuable consideration.

VI.

That it appears upon the face of complainant's said

bill that the filing of the same in this court is a fraud

upon the jurisdiction of this court, and that the said

court has not jurisdiction of the same, in this:

(1) That each and every of the grantors of the com-

plainant herein were and are citizens and residents of
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the State of California, and of the same State with the

defendants and each of them:

(2) That the said complainant on the face of said bill

api>ears to have been or<;anize<l as a corporation of th.*

State of Nevada, and to have acciuired the title set fortli

in said bill, ininie^liately prior to the tilinj; of said bill

and for the puii)ose of making and creatin$i: a party com-

petent to sue in this court;

(3) That the title alleged to have been acquired by

said com^plainant was conveyed to and veste<l in it by

its grantors and prede<-essors in interest for trivial and

nominal considerations, and for the sole purpose of cre-

ating a case within the jurisdiction of this court.

VII.

That the defendant, William H. nuniphreys, as trus-

tee for Otto Walther, (diaries Bell, William S. Bell,

George M. Pinney, N. P. Ohipman, A. A. Roomer, (Carles

L). Oilmore, J. F. Stock, and John A. Kobinson, and as

an alleged trustee for each and everv^ of siaid ])ersoiis, is

improperly made a party to said bill, and is not a proper

]>arty defendant to said bill, and is im.properly joined

with each and every other party to the said bill, in this:

That the decree of the Superior Court, in and for th<»

County of Sonoma, State of California, appointing said

F. A. Huntington! and f;aid William U. Hum])hreys, re-

spec^tively, tnistees for the said Otto Walther, Hiarles

Bell, William S. Bell, George ^r. Pinney, N. P. Chipmau,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock, and John

A. Bobinson, is void upon its face for the reason that
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said court had no jurisdiction of the persons named as

cestuis que trust; that the said Otto Walther, A. A. Hos-

mer, Charles D. Gilm-ore, J. F. Stock, and John A. Rob-

inson were dead before the making of said decree; that

the said William B. Oarr, the orisjinal trustee under said

deed of trust, as it appears on the face of said bill, had

reconyeyed to Otto Walther and eJohu A. Robinson the

interests conveyed by them to said Carr under and by

said deed of trust, twenty years prior to the making of

«aid decree; and that the interests of said John A. Rob-

inson and N. P. Chipman had been acquired by the said

defendant, F. A. Huntington, before the making of said

decree.

Wherefore, and for divers other good causes of demur-

rer appearing in the said bill, these defendants do demur

thereto, and pray the judgm.ent of this Honorable Court

whether they shall be compelled to make any further

and other answer to the said bill; and they humbly pray

to be hence dismised with their reasonable costs in this

behalf sustained.

JOHN H. MILLER^

Solicitor for Defendants William H. Jordan and Thomas

W. Nowlin.

CRITTENDEN THORNTON and

JOHN H. MILLER and WM. E. COLBY,

Of Counsel.

I
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I hereby certify that in my opinion the foregoing de-

murred is well founded in point of law.

JOHN H. MILLER,

Counsel for Above-named Defendants.

Unite<l KStates of Amicrica, ^

State of California, Iss.

City and County of San Francisco.

ThonMs W. Xowlin, being duly sworn, uih)u his oatli

doth say: That he is one of the defendants joining in said

demurrer, and maketh this affidavit on behalf of his co-

defendants as well as himself; that the foregoing demur-

rer is not interi>()se(l for delay, and that the saiu'^ is w •

in i)oint of fact.

THO^fAS W. NOWLTX.

Subscribed and sworn to before me this 2Ttli day of

Ai)ril, 1<>03.

[Seal] JAMES MASON,

Notary Public in and foi* thi^ City and (^)unty of Sau

I'rancisco, State of California.

[EndorsiMl] : Service of the within demurrer admitted

this 4th day of May, A. D. 1903.

A. H. RICKETTS,

Solr. for (\)mp.

Filed ^ray 4, 1008. Southard noffman, Clerk. By

W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ hi and for the

Ninth Circuit, and Northern District of California.

SOORATEVS QUIOKSILVEiR MINES

(a Corporation),

Complainant,

vs.

CARR REALTY CO^ilPANY (a Corpo-

ration), et als., (

Defendants. I

Demurrer of Carr Realty Company, et als.

The joint and several demurrer of Carr Realty Corn-

pan}', a coi'poration, Frank A. Huntington, iind William.

H. Trooq^, defendants in the above-entitled suit, to the

bill of Socrates Quicksilver Mines, complainant:

These defendants by protestation, not confessing or

acknowledging any or all of the matters and things in

the said complainant's bill to be true in such manner

and form as the same are therein set forth and alleged,

doth demur thereto, and for cause of demurrer showeth:

I.

That the said complainant hath not by its said bill

m.ade such a case as entitled the said complainant to

any relief in this court touching any of the matters com-

plained of.

II.

That it appears upon the face of the said complain-

ant's bill that if any cause of action whatever exists by

reason of the matters and things in said bill set forth,

I
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that such cause of action is founded upon a stale equity

and claim, and that the said complainant and its prede-

cessors in interest have been guilty of laches and unrea-

sonable delay in the prosecution thereof-

Ill.

That it apj>ears upon the face of the complainant's bill

that the said cause of action therein set forth, if any

such exists, accrued more than twenty years prior to the

tiling of the said bill, and that the same is barred upon

the i)rin'ciple which CV)urts of Equity follow in analogy

of the statute of lim.itations at law.

IV.

-That it appears upon the face of the coniplainant's

said bill that the said pretended cause of acti(»n thei'ein

set foi'tli accnu^i more than five years before the filing

of the said bill, and that the same is barred by the stat-

ute of limitations of the State of California.

V.

That it a]>pears upon the face of complainant's siuM

bill that these demurrants are inncxent punduisei's for

a valuable consideration.

VI.

That it appeal's upon the face of complainant's said

bill that the filiuHj: of the same in this eourt is a fraud

ui>on the jurisdiction of this cimrt, and that the said

court has not jurisdiction of the same, in this:

(1) That each and every of the grantors of the com-

plainant herein were and are citizens and residents of



96 Socrates Quicksilver Mines

the State of Galifornia, and of the sain^ State, with the

defendants and eacli of them;

(2) That the said complainant on the face of said bill

appears to have been organized as a corporation of the

State of Nevada, and to have acquired the title set forth

in said bill, immediately prior to the filing of said bill,

and for the purpose of making and creating a party com-

petent to sue in this court:

(3) That the title alleged have been acquired by said

complainant was conveyed to and vested in it by its

grantors and predecessors in interest for trivial and

nominal considerations, and for the sole purpose of cre-

ating a case within the jurisdiction of this court.

VII.

That the defendant, William H. Hum^phreys, as trus-

tee for Otto Walther, Charles Bell, William S. Bell,

George M. Pinney, N. P. Ohipman, A. A. Hosmer, Charles

D. Gilmore; J. F. Stock and John A. Kobinson; and as

an alleged trustee for each and every of said persons, is

improperly made a party to said bill, and is not a proper

party defendant to said bill, and is improperly joined

with each and every other party to the said bill, in this:

That the decree of the Superior Court, in and for the

County of Sonoma, State of California, appointing said

F. A. Huntington and said William* H. Humphreys, re-

spectively, trustees for the said Otto Walther, Cliarle:^

Bell, William S. Bell, George M. Pinney, N. P. Chipman,

A. A. Hosmer, Charles D. Gilmore, J. F. Stock and John

A. Robinson, is void upon its face, for the reason that
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said court had no jurisdiction of the persons named as

cestuis que trust; that the said Otto Walther, A. A. Hos-

m<^r, Charlev« D. Gilmore, J. F. Stock and John A. Robin-

son were dead before the makinc: of said decree; that the

said William B. Oarr, the oriin^inal trustee under f?aid

deed of trust, as it appears on the face of said bill, had

reconrreyed to Otto Walther and John A. Kobinson the

interests conveyed by them, to said Oair under and by

said deed of trust, twenty years prior to the makin<7 of

said decree; and that the interests of said John A. Rob-

inson and N. P. Chipman had been acquired by the said

defendant, F. A. Huntinp:ton before the makinc; of said

decree.

Wherefore, and for divers other crood causes of demur-

rer appearing]; in the said bill, these defemlants do demur

thereto, and pray the judgment of this Honorable Court

whether they sihall be compelled to make any further

and other answer to the said bill ; and they humbly pray

to be hence dism.issed with their reasonable costs in this

behalf sustained. JOHN H. DULLER,

Solicitor for Oarr Realty Company, Frank A. Huntinsr-

ton and William H. Troop.

CRITTENDEN THORNTON and

JOHN H. MILLER and W:M. E. COLBY,

Of Counsel.

I hereby certify that in my opinion the forejroing de-

murrer is well founded in point of law.

JOHN H. MILLER,

Counsel for the Above-named Defendants.
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United States of America,

State of California,

Citv and Oountv of San Francisco.

\>-ss.

Frank A. Huntington, being duly sworn, upon Ms oath

doth say: That he is one of the defendants joining in said

demurrer, and maketh this affidavit on behalf of his co-

defendants as well as himself; that the foregoing demur-

rer is not interposed for delay, and that the same is true

in i)oint of fact.

FRANK A. HUNTINGTON.

Subscribed and sworn to before me this 29th dav of

April, A. D. 1903.

[Seal] JAMES MASON,

Notary Pu'blic.

[Endorsed] : Service of tlie within demurrer admitted

this 4th dav of Mav, A. D. 1903.

A. H. RICKETTS,

Solr. for Oomp.

Filed May 4, 1903. Southard Hoffmaoi, Clerk. By

W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, of the Ninth Judi-

cial Circuit, in an,d for the Northern District of Califor-

7iia.

SOdRATBS QUICKSILVER MINES \

vs. /> No. 13,353.

I

OARR REALTY CO. et al.

Rule Taking Bill Pro Confesso.

Pursuant to rules in such cases ni.ade and provided, it

is ordered that the bill filed herein pro confesso against

George M. Pinnej, as administrator of the estate of Jes-

sey B. Epperson, deceased, Chas. Bell, and Wm. S. Bell,

three of the defendants in the aibove-entitled cause for

failure on their part to plead, demur or answer the bill

on file in said cause. This order is entered pursuant to

Rule 18, Rules of Practice in Equity prescribed by the

Supreme Court of the United States.

A. H. RICKETTS,

Solicitor for Complainant.

Entered and dated July 13, 1903.

SOUTHARD HOFFMAN,

i

Clerk.

By J. A. Schaertzer,

Deputy Clerk.
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At a stated term, to wit, the July term A. D. 1903, of the

Circuit Court of the United States of America, of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the courtroom in the city

and county of l^an Francisco, on Monday, the 20th

day of July, in the year of our Lord one thousand

nine hundred and three. Present: The Honorable

JAMES H. BEATTY, District Judge, District of

Idaho, designated to Hold and Holding said Circuit

Court.
:

i

SOCRATES QUICKSILVER MINES,

vs. I No. 13,353.

CARR REALTY COMPANY, et al.

Order of Court Sustaining Demurrer of John H. IVIiller, et al.

and Dismissing Bill.

The demurrers of the defendants Carr Realty Company

et al., William H. Jordan et al., and of John H. Miller.

10 the bill of complaint herein, heretofore heard and sul)-

iidtted, having been full}' considered, it is in accordance

with said opinion.

Ordered that !<aid demuri*ers and each thereof be and

h> sustained; that complainant's bill of complaint herein

be and hereby is dismissed, and that a decree be filed and

entered herein aiccordingly with costs to said defendants.
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In the Circuit Court of the United ^^tates, yinth Circuit,

Northern District of California.

S(K)kate;s quicksilvek mines
\

(a Corporation),

Complainant,

vs. ) No. 13,353.

CARR REALTY CO^rPANY, et. al.,

Defendants.

Enrollment.

The complainant filed its bill of complaint herein on

7th da^^ of February, 1903, which is hereto annexed.

A subpoena to appear and answer in said cause was

thereupon issued, returnable on the 6th day of April,

A. D. 1903, which is hereto annexed.

The defendant M. A. Parker, as administratrix, etc.,

filed her separate answer herein on the 4th day of April,

1903, which is hereto annexed.

On the 6th day of April, 1903, appearances were en-

tered herein upon behalf of certain defendants as follow;^.

viz: Defendants Carr Realty Co., et al., app<^ared by

John H. stiller, Esq., their solicitor; Defendant William

H. Humphrey apjK^ared by A. L. Weil and ^I. A. Lippett,

Esqs., his solicitors; and defendant A. B. Caldwell, as

administrator etc., appeared by J. A. Marsh and IT. F.

Peart, Esqs., his solicitors.

On the 8th day of Aprl, 1903, the defendants Georije

M. Pinney, as administrator etc., Charles Bell and Wm.
S. Bell ap]>eared in propria persona.
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On the 4th day of May, 1903, demurrers of the follow-

ing defendants, viz., of John H. Miller, of Wm. H. Jor-

dan et al., and of Carr Realty Co., et al. ; were filed herein

and are hereto annexed.

On July 13, 1903, a rule taking the bill pro confesso as

to certain defendants were entered herein and a copy

thereof is hereto annexed.

On the 20th day of July, 1903, an order sustaining de-

murrers of .certain defendants and dismissing the bill

was made and entered herein a copy of which is hereto

annexed.

Thereafter a final decree was signed, filed and entered

herein in the words and figures following, to wit:

At a stated term, to wit, the July term, A. D. 1903, of

the Circuit Court of the United States of America, of

the Ninth Judicial Circuit in and for the Northern

District of California, held at the courtroom in the

city and county of San Francisco, on Monday, the 20th

day of July, in the year of our Lord one thousand

nine hundred and three. Present: The Honorable

JAMES H. BEATTY, District Judge, District of

Idaho, holding said Circuit court.

i
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{j^OOKATES C2LICKS1LVEK MINES
(a Corporation),

Complainant,

vs. \ No. 13,3r)8.

CARK KEALTY COMPANY (a (\)rpo-

ration), et al.,

Defendants.

Decree.

Tlie Court havinjij sustaintMl the denmrrer of the defend-

ants Carr Realty Company, Frank A. ITnntinGrton and

William H. Troop, the demurrer of the defendants Will-

iam H. Jordan and Thomas W. Nowlin, and the demur-

rer of the defendant John H. Miller, to the ccmiplainant's

bill of complaint herein, and ordered that said bill be dis-

missed, and that a decree be filed and entere<l herein a<

-

conlinii^ly, with costs to said defendants:

Whereui>on, on consideration thereof, it is ordered, ad-

jud<::tMl and decreed that complainant's bill of complaint

herein be and hereby is dismissixl, and that said defend-

ants hereinabove named, recover from complainant their

costs hercMu expended, to be taxed.

JAS. H. BEATTY,

Judfje.

[Endorsed] : Filed and entered July 20, 1908. South-

ard Hoffman, Clerk.
'

Certificate to Enrollment.

Whereupon, said pleadinjrs, subpoena, copy of rule,

copy of order, and final decree are hereto annexed; said
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final decree being duly signed filed and enrolled, pursu-

ant to tlie practice of said Circuit Court.

Attest my hand and the seal of said Circuit Court, this

20th day of July, 1903.

[Seal] SOUTHARD HOFFMAN,

Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Filed July 20, 1903, Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

hi the Circuit Court of the United States, Ninth Circtiity

Northern District of California.

Hon. J. H. BEATTY, Judge.

SOCRATES MINING COMPANY,

Complainant,

vs. '^

f

CARR REALTY COMPANY et al., \

Respondents.
;

Opinion on Demurrers to Bill.

Monday, July 20, 1903.

The COURT (Orally).—This is an action based upon a

claim to mining property. The demurrer is to the com-

plaint, I believe chiefly on the ground of laches in bring-

ing this action. At all events, that is the only question

I deem it nacessarv to consider.
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I will first call attention to the facts as I gather them

from this, I may say, very voluminous complaint, beinj:;

fifty or sixty pages in length.

It seems from the complaint that on or about Septem-

ber 21, 1807, about fifteen or sixteen persons locattxl the

ground in question as the Socrates mining claim. It

seems that about two years thereafter, or on February 2,

1869, five of these same locators, with others, applied for a

patent to this ground. It does not appear, and I think it is

intentionally left out, on what claim of title they applie<l

for a paternt whether on the old location, or on a new loca-

tion, or whether upon any location. It simply says they ap-

plied for a patent, and that they were guilty of practic-

ing fraud on the government, and that their application

was based on a sham and pretended proof, and so forth.

It seems that about five yei\rs after that this patent was

issued, on August 13, 1874, to these applicants. It doei-i

not appear whether, in the meantime, any contest was

made by the claimants who first located the ground, but

five years elapsed before the patent was issued, and im-

mediately after it was issued it was recorded in the prop-

er county. Prior to the issuance of this patent, as well

as subsequent to it, thei'e were numerous conveyances

of different portions of this ground to different parties,

many of them aft^r the patent had been issued, and these

conveyances were made upon a title as set up by the second

set of claimants, whether as locators, or whatever they

may be, and among the transfers are also tax sales of the.

property. Also there are judicial adjudications as to

title to certain portions of the property. All this I re-
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fer to now was upon the title of the property as claimed

by the second set of claimants, locators, or whatever they

may have been. It also seems that these same parties

worked upon the property. How mu/ch is not known, but

until about June, 1876. Then, it seems after that no

work was done whatever on the property until Januan,

1900, when one of the defendants in this action resumed

work, claiming title to the entire property. Also it ap-

pears that there is another suit now pending in this court

based upon an action brought by some of these defend-

ants against these same complaining claimants to quiet

title to the property. It also seems that the property in

dispute—not the whole property; but the amount of the

portion of it in dispute; the estate which this plaintiff

claims—^is of the value of over $250,000. These are the

salient facts in the case.

The law of laches has been so often discussed and is

so well understood that a distcussion of it now would

hardly be justified. I will content myself with a very

brief statement as to the prominent feature of that law.

First, it does not depend on any statute of limitations,

or on any particular lapse of time, but each case is to

be determined by the peculiar facts applicable to it, and

whether those facts are such as would make it inequi-

table or unjust to an opposing claimant to sustain a

cause of action.

Among the test questions that are often referred to is,

whether or not the neglect of the claimants has been such

as to leave opposing claimants to suppose that they have

abandoned the title or claimed no title. That is one of the
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usual tests. Another is the change in the relation of the

property owners to the property. Still another is a change

as to the value of the property, and this is peculiarly ap-

plicable to mining claims, because it is liable to very great

and sudden changes. I will say that the complaint,

judged by those standards, is distinctly obnoxious to the

charge of laches.

We have before us the first location made in 18G7. Two

years after that a part of these same locators, five of

them, and a number of other parties, applied for a pat-

ent. The pleader is very careful to avoid saying upon

what title they apply. The presumption would be that

they applied upon anotht^ location. It is asserted here

by opposing counsel aliunde the record that a second lo-

cation was made. That, however, we cannot consider,

except this: We may infer there was another loication,

and I may say here that while we cannot go beyond th'i

complaint, the pleading is always to be construed more

strongly against the pleader than in his favor, and we

are entitled to such reflections upon the complaint as mav

grow out of the complaint. We know very well that a

patent cannot be procured upim a mining claim without

a location notice. There must have been a location no-

tice, and there must have been a chain of title from that

location notice down to the applicants for patent. That,

is self-evident from the law. So it i/ evident these ap-

plicants for patent must have had a location notice on

which to rely, and shown a chain of title in themselves be-

fore they were entitled to tJie property. It seems that

this patent was pending for three or four or five years.
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1 lind no allegation at> lo whether the Urst locators niad^^

any opposition to the patent. It they did. not make any

opposition, it would be evident that they had forfeited

their rights. The law so provides. They must make

their .contest, or they forfeit their claim of title to the

property in dispute. There is no question that they could

have made opposition and could have appeared. How-

ever, that is not very important.

We have now reached the point where, nearly thirty

years ago, these second set of claimants, whether by a

new location or not, had received their patent. We must

bear in mind that a patent means something. Justice

Field said a great many years ago that it was iron-clad in

its potency to protect its holders. The world had notice

that this patent had been issued. After the patent had

been issued, on the faith of the patent, various purichasers

procured interests in that property. They had a right

to depend upon that patent as valid. In the meantime

these first locators were absolutely quiet, so far as we

know, making no opposition, but simply sleeping on

whatever rights they had. There were also these tax

sales and the judicial adjudication of the title.

The plaintift' says, in opposition to all that, that it and

its grantors were cotenants with these other parties. 1

cannot see why they were cotenants, if these other parties

depended upon another location. As I say, they must

have had another location. They could not depend on

the original location because they were not parties to

that, and in order to make them cotenants, it must ap-

pear that both parties relied upon the same origin of title
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and not upon opposing titles, but it must be evident that

defendants depended upon scnne title independent (>f

these first locators, and I think advei*se to them, so thai^

under no circumstanees are they eotenants. But, su]>-

pose they were. A eotenaut has duties to perform. A

cotenant cannot sit by for y(iars and allow others to

traffic in his properly, claim title to it, sell it and dispose

of it, and treat as his own, without any effort to protect

his title. ]Moreover, in this case it does appear that thc^r^

second claimants were at an expense in protecting their

property and in procuring a title which these clainKuiN

now ask an interest in; that is, they ask an interest in

this property as patented, and that these parties be held

as their trustees. If they claim an interest in this paf

cut, they certainly should offer to pay their proportion

of the expenses which the parties were at in procuring

the patent. The complaint is abso-lutely silent as U>

that. Tliere is no ]n'opositi(m to contribute any ])ortion

of the expensc^s. I tliink those facts ar(* sutfi.cient to

show that the comphiinant liere, and its grantors, hav(*

been absolutely negligimt in asserting itheir title to this

l)roperty. V>u{, in addition to that is tlie givat change

in the title. Any number* of new ]>urchasei*s, innocent

parties, have bought into this. In addition to that, a

great many of the parties have dic^l ; iu fact, ten or fif-

teen [)age.< of this complaint are consumed in starting

forth the facts of the death of tlie ])arties and the ap-

pointment of administrators and reiu*esentativtn<; of the

deceased.

Again: The value of the property has greatly changed.
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It seems that for years it was of so little value that it

was not worked for twenty odd years. It seems that it

was of so little value that it was even sold for taxes.

The parties were not willing to pay taxes upon it.

Now, it seems that the part that this plaintiff claims is

worth over |250,000.

The courts are universal in holding, where there has

been great change in the value of property, that any

one neglecting their rights is guilty of laches. I think

the great change in the value of the property is an addi-

tional reason why this complainant has been negligent

in bringing this action. But, as there is another suit

pending involving this same matter, a suit brought by

these defendants to clear away the cloud on their title,

the plaintiffs, if they have any interest, can assert it in

that suit. They have a complete remedy.

Considering all the facts of this case, I have no doubt

whatever that this is a case in which the Court should

enforce the rule against a party who has been negligent

in bringing his action. I think the plaintiff has been

very negligent in bringing his action. The demurrer

thereto is sustained, and I think the cause should be dis-

missed.

The order is that the demurrer will be sustained, and

the cause dismissed.

[Endorsed]: Filed July 20, 1903. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern IJlstrivt of California.

IN EQUITY.

SOCKATES QUICKSILVER MINES, \

Complainant, ;

vs.
[

OARK REALTY C0:MPANY (a Corpor-
(

cition) et aL, '

Respondents.

Petition for Appeal.

The atH)ve-named complainant, Socrates (Jnicksilver

Minos, conceiving itself a<»orieved by the final decree in

the above-entitled canse entert^l Jnly 20th, lOO."), at the

July t'Tin of the said conrt, doth hereby appeal fvoni

said finnl decree to the United States Circnit Court of

Ap])eals, for the Ninth Circnit, and prays that this, its

said np])eal, may be allowed; that a transcri])t of the

recoi'd, ]>roce(MliniL»s and papers ni)on which said final

decree was mad(\ duly authenticated, may be sent to

the said Ignited States Cii'cuit Court of Appeals, for tlie

Ninth Circuit, and that pro])er order tonchinc: the se-

curity may be made.

A. H. RTCKETTS,

Solicitor for Complainant

"^[Endorsed]: Filed August 4, 1903. Sinithard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

SOCRATES QUICKSILVER MINES,

Complainant,

vs.

No. 13,353.
CARR REALTY COMPANY (a Corpor-

ation), et al.,

Respondents.

Assignments of Error.

Socrates Quicksilver Mines, the complainant and ap-

pellant in the above-entitled cause, by its solicitor, A. H.

Ricketts, makes this, its assignments of error, and par-

ticularly specifies therein the following as the errors

which manifestly appear from the record herein, and

upon which it will rely and which it will urge on its ap-

peal in this cause.
)

I.

That the said Circuit Court erred in sustaining the de^

murrers to the bill in said suit.

11.

That said Court erred in dismissing the bill in said

suit on the ground of laches, no laches being shown

upon the face of the said bill.

IIL

That said Court erred in holding that this complain-

ant guilty of laches from matters dehors the bill,
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IV.

That said Court erred in holding that said bill showed

upon its face that it would be, and was, inequitable to

allow the complainant to now assert its rij]^hts.

V.

That said Court erred in holdinc: that said bill showed

that the comploinant's inaction worked injury to any-

one.

VL

That snid Court erred in holdinc^ that snid bill showe<l

any occasion for the complainant to more promptly as-

sort its riG^hts.

VTI.

That said Court erred in not holdin^: that the said re-

spondents and their p^rantors and predecessors in inter-

est were not tenants in common with the complainant.

VTTT.

That said Court erred in holdinp: that laches bars the

rio'ht of one cotenant a<i:ainst the other in the absence of

a showinj? in the bill that the defending cotenants had

acquired title in fee by prescription to the disputed

premises.

IX.

That said Court erred in holding that laches could be

imputed to a cotenant in possession according to his

right.

X.

That said Court erred in not holding that this com-

plainant's possession with the respondents' had never

been disturbed; that no ouster had occurred and no acts
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of exclusion upon the part of the respondents equivalent

to an ouster had ever taken place.

XI.

I'hat said Court erred in holding that said respond-

ents had been lulled into security by any act of this com-

plainant and its grantors.

XII.

That said Court erred in not holding that the parties

to this suit were in almost exactly the same position now

that they were at the time the wrong for which redress

is sought was done.

XIII.

That said Court erred in holding that mere lapse of

time acted as a bar to this suit.

XIV.

That said Court erred in not holding that under the

circumstances of this case the wrong done to the com-

plainant was a continuing one and that lapse of time did

not purge the respondent's conduct from the fraud al-

leged in the bill.

XV.

That said Court erred in holding the parties partici-

pating in or acquiring title with full notice of the fraud

charged in tlie bill can charge laches on th<^ part of this

complainant in bringing this suit within the time pre-

scribed by the statute of limitations of the State oif Cal-

ifornia.

XVI.

That said Court erred in holding that it does not ap-
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pear in said bill, and tliat it was intentionally left out

of said bill, upon what claim of title the five colocat^rs

of the minin<r claim in controversy, with others, applied

for the patent mentioned and set out in the bill.

XVII.

That said Court erred in holdin;^: that the respondents,

Frank A. TTuntinoton, Tliomas W. Nowlin and John H.

Miller could maintain the defense of laches in this suit

as it is shown in said bill that their, and each of their

asserted titles were and are of recent orii^in, and that

since the inception of said titles such work as had been

done upon tlie premises in controversy had resulted in

pecuniary loss and a waste of the substance of said

premises.

XVIII.

That said Oourt erred in holding: that the respond-

ents, Carr Realty Company, W. H. Jordan and W. H.

Troop, could maintain the defense of laches to this suit

as it is shown in said bill that said respondents, and

each of them, are, and were, cotenants of and trustees

for this complainant and as such have held the posses-

sion of said premises for themselves and this ctimplain-

ant and its p:rantors until ejected therefrom by the act

of said respondent, Frank A. Huntinirton, in the year

1900.

XIX.

That said Court erred in holdinc: that it did not ap-

pear in said bill whether the application for patent, as

charo:ecl in the bill, was on the old location, that is the
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location of September, 1807, or on a new location, or

made upon any location.

XX.

That said Court erred in holding that said bill simply

says that sneh fiye persons and their associates applied

for a patent and that they were guilty of practicing

fraud on the goyerninent alone.

XXL
That said Court erred in holding that numerous con- ^

yeyances of different parts of the ground in controyersy
™

to different parties were made wholly upon the title as

set up by the said second set of claimants to such

ground.

XXII.

That said Court erred in holding that the bil ayoided

the making of allegations as to what title the applica-

tion for patent was based upon, or applied for.

XXIIT.

That saicl Court erred in holding that it was to be pre-

sumed and in presuming that the said application for

])atent was based upon another location than that set

out in the bill.

XXIV.

That said Court erred in holding that a patent for a

milling claim cannot be procured without a location no-

tice.

XXV.

That said Court erred in holding that there must

haye been, and was, a location notice and that there

must maye been and was, a chain of title from that lo-
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cation notice down to the af^plicants for patent, and

that such is self-evideni under the hiw, or evident at all.

XXVI.

That said Court erred in hoklinjj^ tliat if the first lo-

cators including the grantors of complainant who are

not included in said application for patent did not make

any opposition or adverse claim, it would be and was,

evident that t\iej had forfeited their rights to the

ground patented.

XXVII.

That said Court erred in holding that the law provides

that, if the first locators, excluded as aforesaid, did not

make any opposition to the application for patent, they

forfeit(Hi their rights to the ground patented.

XXVIII.

That said Court erred in holding that co-owners in a

mining claim must make their contest or they forfeit

their claim of title to the property in dispute in ease a

patent for the claim is applied for by some of their co-

owners not acting in concert with the other co-owners

or cotenants.

XXIX.

rhat said Court erred in holding that a patent was
iron-clad in its potency to protect its holders against co-

tenants or co-owners not named therein and who had
been improperly depi-ived of participation in the patent
proceedings by the co-owners or tenants in common who
applied for and obtained such patent.
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XXX.

That said Court erred in not holding that when said

five colocators applied for a patent for the ground in

controversy in the name of themselves, and others, but

not including the grantors and predecessors in interest

of complainant, that said patent proceedings and the

patent issued in pursuance thereof inured to the benefit

of the original fifteen locators of said mining claim.

XXXI.

That said Court erred in not holding that tJie patent

so procured under an outstanding title obtained by said

five colocators for the benefit of themselves and their

said colocators excluded by name from said patent pro-

ceedings and the patent issued in pursuance thereof.

XXXII.

That said Court erred in not holding that the said five

colocators, who with others, obtained the patent for the

ground in controversy, were trustees of the remaining

colocators excluded from such patent proceedings.

XXXIII.

That said Court erred in not holding that said paten-

tees and their grantees, with notice were, and are, the

trustees of such excluded cotenante of this complainant.

XXXIV.

That said Court erred in holding that various pur-

chasers had procured interests in the property subse-

quent to the issuance of the patent. iSaid purchasers

not being shown in the bill to be bona fide purchasers of

such or any interest in the property in dispute.
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XXXV.

That 8iiid Court erred iu liodling that such purchas-

ei*tt, not being bona tide purehasers, had a right U) de-

pend upon the patent as valid in the face of the allega-

tions in the bill showing that tlie facts of the fraudu-

lent acts iu obtaining th(^ i)atent by excluding cotenants,

were of record in the office of the County Recorder, for

the county in which said mining claim was situated at

and prior to the procuring of such interest by such pur-

chasers.

XXXYl.

That said Court erred in holding that tax sales, shown

in said bill to be invalid, and also a judicial adjudication

of the tith^ to which the complainant, nor its grantors,

were parties tended or did show laches upon the part

of complainant or its grantors.

XXXVTI.

That said Court erred in holding that there was an-

other location of the mining claim in controversy.

XXXVIII.

That said Court erred in holding that it must be, and

was evident that respondents depended upon some title

independent of their fii^st locators.

XXXIX.
That said Court erred in holding that the failure of a

tender of contribution in the bill for the expense of ob-
taining the patent was an element of laches.
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XL.

That said Court erred in holding that complainant

should tender contribution of the expense of obtaining

the patent in a case when such patent was fraudulently

procured.

XLI.

That said Court erred in holding that a number of

new purchasers who were, and are, innocent parties

have been brought into this controversy.

XLII.

That said Court erred in holding that any of the re-

spondents was a bona fide purchaser of any interest of

the mining claim in controversy.

XLIII.

That said Court erred in holding that a great many

parties to the fraud have died.

XLIV.

That said Court erred in holding that the death of any

party shown in the bill to have died since the issuance

of said patent was in any way a detriment to the rights

of the respondents.

XLV.

That said Court erred in holding that the value of the

property had greatly changed.

XLVI.

That said Court erred in holding that any change in

the value of the property in controversy was shown in

the bill.
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Wherefore, the said Socrates Quicksilver Mines prays

that the decree of the Circuit Court of the United States,

Ninth (Circuit, Northern District of California, in the

above-entitled cause heretofore entered, to wit, July

2Qth, 1903, dismissing the complainant's bill be reversed;

and that said Court be directed to enter an order over-

ruling said demurrer and directing said respondents to

answer complainant's said bill, as in said bill prayed.

A. H. RICKETS,

Solicitor for Com^plainaut,

[Endorsed]: Filed August 4, 1903. Soutliard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to wit, the July term, A. D. 1908, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom in

the City and County of San Francisco, on Tuesday,

the 4th day of August, in the year of our Loixl one

thousand nine hundre<l and three. Present: The

Honorable JAMES H. BEATTY, District Judge,

District of Idaho, designated to hold and holdin*^

said Circuit Court.
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SOCRATEIS QUICKSILVER MINES,
(a Corporation),

CVMniplainant,

vs.

OARR REiALTY COMPANY (a Corpo-

ration) et al..

Defendants.

Order Allowing Appeal.

Upon motion of A. H. Ricketts, Esq., solicitor for com-

plainant, and upon consideration of a petition for an or-

der allowing appeal, and an assignment of errors this day

tiled by said solicitor on behalf of complainant, it is or-

dered that an appeal be and hereby is allowed complainr

ant, from the final decree filed and entered July 2Qth,

1903, herein, to the United States Circuit Court of Ap-

peals for the Ninth Circuit; that the amount of the bond

upon said appeal to be executed and filed by complain-

ant be and hereby is fixed at five hundred dollars; that

upon the approval and filing of said bond, a citation

may issue in due form, and that the clerk of this Court

prepare and transmit to said United States Circuit Court

of Appeals for the Ninth Circuit a transcript of the rec-

ord and proceedings herein certified under his hand and

the seal of this Court.
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In the Circuit Court of tJw United States, Ninth Circuit,

Northern District of California.

IN EQUITY.

SOCRATES QUICKSILVEU MINES,

Complainant,

vs
No. 13,353.

CARR REALTY COMPANY (a Corpo-

ration) et al.,
j

Respondents. J

Bond on Appeal.

Know all men by these presents, that we, Socrates

Quicksilver Mines, a corporation, as principal, and the

Pacific Surety Company, a (•()riK)ration orj^^anized and ex-

isting under and by virtue of the laws of the State of

California, for the purpose of making or guaraniteeing

bonds and undertakings re(iuire<l by law and vested, by

the laws of said State, with full authority and i^K)wer to

make and guarantee such bonds and undertakings, and

having its principal place of business at the City and

County of San Francisco, in said State, as sui'ety, are

held and firmly bound unto the above-named OaiT Realty

Company, a corporation, Frank A. Huntington, William

H. Troop, John H. ^liller and Thcmias W. Nowlin, in the

penal sum. of five hundred ($500.00) dollars, gold coin of

the United States, to be paid to the said Carr Realty

Company, Frank A. Huntington, William IT. Troop,

John H. Miller and Thomas W. Nowlin, for the payment

of which, well and truly to be made, we bind ourselves,
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each of us, and each of our successors and assigns,

jointly and severally fimily by these presents.

Sealed with our seal and dated this 4th day of August.

1903.

Whereas, the above-named Socrates Quicksilver Mines

has prosecuted an appeal to the United Circuit Coui't of

Appeals for the Ninth Circuit, to reverse a decree ren-

dered in the above-entitled suit by the Judge of the Cir

cuit Court of the United States, Ninth Circniit, Northern

District of California:

Now, therefore, the condition of this obligation is such

that, if the above-named Socrates Quicksilver Mines

shall prosecute said appeal to effect, and answer all

damages and costs if it fails to make said appeal good,

then this obligation shall be void, otherw^ise the same

shall be and remain in full force and virtue-

In witness whereof, the said Socrates Quicksilver

Mines and said Pacific Surety Company have caused

these presents to be subscribed by their respective ofti-

cei's thereunto duly authorized.

[Seal of Socrates Quicksilver Mines]

SOCRATES QUICKSILVER MINES,

By GEO. M. PINNEY,

Its President.

PACIFIC SURETY COMPANY,

By J. BERMINGHAM,
Vice-President.

A. B. REDDING,

Secretary.

[Seal of Pacific Surety Company]
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The withiu bond is hereby approved.

JAS. 11. r>EATTV,

Jud«j:e.

[Eudorsed]: Fil(^l Aivgnnt 4, 1003. Southard IIofT-

nmii, Clerk. By W. B. Beaizley, Deputy Clerk.

1)} the Circuit Court of the United iStates, Ninth Judicial Cir-

cuity Northern District of California.

SOCRATES QUICKSILVEK MIXES,,

(a Corporation),

Complainant,

vs.

/ No. 13,853.

CARR REALTY COMPANY (a (N^ry^o-

ration) et al.,

Defendants.

Certificate to Record on Appeal.

I, Southard Hoffman, ( Icik of tlie Ciivuit (N)urt of tlie

United States of Ameri<-a, of th(^ Ninth Judicial Circuit,

in and for th(^ tlu^ Northern District of C^ilifornia, do

iiereby certify t]\('^ fore^oinjx pages, numbered from 1 to

117, inclusive, to be a full, true and correct copy of the

record and pro'ceedino-s in tlu^ above-entith^d cause, and

that the same* constitute the transcri])t of tlie recoiil

lierein upon appeal to the United States Circuit Court of

Appeals for the Ninth Circuit.

I further certify that the cost of the foregoinir tran-

s'cript of record is ?68.60, that said amount was paid by
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the attorney for the complainant; and that the original

citation issued herein is hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Oireuit Court, this 2d day of

September, A. D. 1903.

[Seal] SOUTHARD HOFFMAN,
Clerk of the United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.

I7i the Circuit Court of the United States, Ninth Circuit,

Norther) I District of California.

IN EQUITY. '

SOCRATEiS QUICKSILVER MINES
(a Corporation),

Complainant,

vs.

No. 13,353.

CARR REALTY COMPANY (a Corpora-

tion) et al.,

Respondents.

Affidarit of Katherine McDonnell.

LTnited States of America, f

Northern District of California, Iss.

City and County of San Francisco.
J /

Katherine McDonnell, 'beini"- first duly sworn, says

that she is a citizen of the United States, over eighteen

years of age, and not a party to the above-entitled ac-

tion.
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That on the seventh day of August, 1003,she deposited

in the United States postoffice at San Francisco, a copy

of the within citation directed to (Charles W. Kitts, Ecsij.,

solicitor for Martha A. Parker, as adni.inistratrix of tlie

estate of George ^I. Parker, deceased, one of the respond-

ents in the above-entitled suit, at Grass Valley, in the

State of California, the place of the residence of said

Kitts, and paid the postage thereon in advance, and that

there is a regular communication by the United States

mails from said postoflfice of deposit thereof as aforesaid,

to said solicitor\s said place of residence.

KATHERINE McDONNELL.

Subscribed and sworn to before me this 27th day of

August, 1903.

[Seal] W. T. UESS,

Notarv Public in and for the Citv and Countv of San

Francisco, State of California, Room 1015, Clans

Spreckels Bldg.

Citation.

UNITED STATES OF AMEKICA—ss.

The President of the United Statt^s, to (^arr Kealty Com-

pany, a corpora tion, I'rauk A. Huntington, William

H. Jordan, Thomas \V. Xowlin, John 11. Miller, Will-

iam II. Troop, William H. Humphrey, as trustee for

Otto Walther, (Miarles Bell, William S. Bell, George

M. Pinney, N. P. Chipman, A. A. Hosmer, Charles

r>. Gilmore, J. F. Stock and John A. Robinson, of, in

and to three-fourths undivided part of the Socrates
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Quicksilver Mine or mining claim, situate in the

County of Sonoma, State of California, William S.

Bell, Charles Bell, Martha A. Parker, as adminls^

tratrix of the estate of Georoje M. Parker, deceased,

Kate Scott, as administratrix of the estaite of Will-

iam T. Lane, deceased, Kate Scott, as administratrix

of the estate of Catherine S. Lane, deceased, George

M. Pinuey, as administrator of the estate of Jessey

B. Epperson, deceased, A. B. Caldwell, as adminis-

trator of the estate of AVilliam Hale, deceased,

Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Api^eals, for the

Ninth Circuit, to be holden at the city of San Francisco,

in the State of California, within thirty days from the

date hereof, pursuant to an order allowing an appeal

entered in the clerk's office of the Circuit Court of the

United States, for the Northern District of California

wherein Socrates Quicksilver Mines, a corporation, is

appellant and you are appellees to show cause, if any

there be, why the decree rendered against the said ap-

pellant, as in the said order allowing an appeal men-

tioned, should not be corrected, and why speedy justice

should not be done to the parties in that behafif.

Witness, the Honorable JAMES H. BEATTY, United

States District Judge for the District of Idaho, assigned

to hold and holding Circuit Court for the Northern Dis-

trict of California, this 4th day of August, A. D. 1903.

JAMES H. BEATTY,

United States Dist. Judge.
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Service of within citation, by copy, admitted this sixth

day of Attest, A. D. 1903.

ROBERT B. GAYLORD,

Solicitor for Respondent, Oarr Realty Com^pany.

JOHN H. MILLER,

Solicitor for Respondents, Frank A. Huntington, Will-

iam H. Jordan, Thomas W. Nowlin, John H. Miller

and William H. Troop.

A. L. WEIL,

M. A. LIPPITT,

Solicitors for Respondent, William H. Humphrey, and

Trustee, etc.

WM. S. BELL,

In pro per.

CHAS. BELL,

In pro per.

KATE SCOTT,

Administratrix of Estates of Wm. T. Lane and Cath-

erine Lane.

By T. J. SAVAGE,

J. A. MARSH,

H. F. PEART,

Solicitors for Deft. Caldwell, as Executor.

GEORE M. PENNEY,

Admr. Estate of Jessey B. Epperson, Deceased.

[Endorsed]: No. 13,353. United States Circuit Court,

Ninth Circuit, Northern District of California. Socrates

Quicksilver Mines, a corporation. Complainant, vs. Carr
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Realty Company, a Corporation et al., Respondents.

Citation. FOed August 28th, 1903. Southard Hoffman,

aerk.

[Endorsed] : No. 990. United States Circuit Court of

Al)peals for the Ninth Circuit. Socrates Quicksilver

Mines, a Corporation, Appellant, vs. Carr Realty Com-

pany, a Corporation et al.. Appellee. Transcript of Rec-

ord. Upon Appeal from the United States Circuit Court

for the Northern District of California.

Filed September 2, 1903.

F. D. MONCKTON,

Clerk.


